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RIVERS AS INTERNATIONAL BOUNDARIES. 


When a river is the boundary between two nations, its natural channel 
continues to be the boundary notwithstanding any changes of its course 
by gradual accretion or decretion of either bank; but if the course be 
changed abruptly into a new bed by irruption or avulsion, then the de- 
serted river bed becomes the boundary. 


ATTORNEY-GENERAL’S OFrice, 
November 11, 1856. 


Sir: Your note of this date, communicating a clause in 
the draft of the proposed report of the Commissioners for 
determining the boundary between the Mexican Republic 
and the United States, presents the following question of 
public law. 

A portion of the boundary is formed by the Rio Bravo, 
which is subject to change its course in two ways; first, 
by gradual accretion of one of its banks, followed, in many 
cases, by correspondent degradation of the opposite bank ; 
and, secondly, by the more violent action of the water, 
leaving its actual bed and forcing for itself a new one in 
another direction. In case of any such changes in the 
bed of the river, does the boundary line shift with them, 
or does that line remain constant where the main course 
of the river ran, as represented by the maps accompanying 
the report of the Commissioners ? 

The response to this inquiry depends, in part, on the 
terms of the treaty between the two republics prescribing 
the boundary line, the material part of which, in so far as 
regards the present question, is to the effect, that the line 
“beginning in the Gulf of Mexico, three leagues from 
land, opposite the mouth of the Rio Grande,” shall pro- 
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ceed thence “ up the middle of that river” to a certain point. 
The treaty further provides that commissioners appointed 
by the two governments shall survey and mark out upon 
the land the stipulated line, which, as agreed upon and 
established by them, shall in all time be faithfully respected, 
without any variation therein, unless by express and free 
consent of both republics. ‘Treaty of December 30, 1853, 
10 Stat. at Large, p. 1052. 

If the question here were of certain other parts of the 
boundary, which are to run on parallels of latitude, or by 
straight line from point to point, in that case the monu- 
ments placed by the commissioners, or the line as other- 
wise fixed by descriptive words referring to natural objects, 
or by the drawings and maps of the commissioners, would, 
it is plain, be conclusive, in all time, by force of the stipu- 
lations of the treaty. It would be the line agreed upon 
and established, even although it should afterwards prove 
that, by reason of error of astronomical observations or of 
calculation, it varied from the parallel of latitude where 
that was the line, or in the other part did not make exactly 
a straight line. So, if, in another portion of the boundary, 
which calls for the rivers Gila and Colorado, there were 
controversy concerning the identity of either, as, upon the 
north-eastern boundary of the United States, there once 
was in regard to the true St. Croix, then, also, by force of 
the treaty, the determination of that point, by the com- 
missioners, would be conclusive in all time. But the 
present question is a different one, and depends in part for 
its solution upon other considerations. 

In this case, the boundary is not an astronomical or geo- 
graphical line, but a natural object, defined by the treaty. 
And there is no equivocation here between two distinct 
natural objects, each of them answering to the descriptive 
language of a stipulation. It is the Rio Bravo, with a 
course as definite, and almost as destitute of tributaries 
and embranchments in its main course, as the Nile. That 
is a fact which cannot be modified by surveys or reports. 

However, the established principles of public law come 
in here to settle the question in all its relations. 

The respective territories of the United States and of 
the Mexican Republic are arcifinious; that is to say, terri- 
tories separated, not by a mathematical line, but by natural 
objects of indeterminate natural extension, which of them- 
selves serve to keep off the public enemy. Such are moun- 
tains and rivers. Barbeyrac’s Grotius, liv. ii, chap. 3, s. 
16 and note; Cocceii Grotius Illustratus, ibid. 























PE, emeen 


he ee RET 


Rivers as International Boundaries. 183 


When a river is the dividing limit of arcifinious terri- 
tories, the natural changes, to which itself is liable, or 
which its action may produce on the face of the country, 
give rise to various questions, according to the physical 
events which occur, and the previous relation of the river 
to the respective territories. ‘The most simple of all the orig- 
inal conditions of the inquiry is where the river appertains 
by convention equally to both countries, their rights being 
on either side to the filum aque, or middle of the channel 
of the stream. That is the present fact. 

With such conditions, whatever changes happen to either 
bank of the river by accretion on the one or degradation of 
the other, that is, by the gradual, and, as it were, insensible 
accession or abstraction of mere particles, the river as it 
runs continues to be the boundary. One country may, in 
process of time, lose a little of its territory, and the other 
gain a little, but the territorial relations cannot be reversed 
by such imperceptible mutations in the course of the river. 
The general aspect of things remain unchanged. And the 
convenience of allowing the river to retain its previous 
function, notwithstanding such insensible changes in its 
course or in either of its banks, outweighs the inconvenien- 
ces, even to the injured party, involved in a detriment, 
which, happening gradually, is inappreciable in the suc- 
cessive moments of its progression. 

But, on the other hand, if, deserting its original bed, the 
river forces for itself a new channel in another direction, 
then the nation, through whose territory the river thus 
breaks its way, suffers injury by the loss of territory greater 
than the benefit of retaining the natural river boundary, and 
that boundary remains in the middle of the deserted river 
bed. For, in truth, just as a stone pillar constitutes a 
boundary, not because it is a stone, but because of the 
place in which it stands, so a river is made the limit of 
nations, not because it is ranning water bearing a certain 
geographical name, but because it is water flowing ina 
given channel, and within given banks, which are the real 
international boundary. 

Such is the received rule of the law of nations on this 
point, as laid down by all the writers of authority. See 
ex. gr. Puffend. Jus Nat. lib. iv, cap. 7, s. ii; Gundling, Jus 
Nat. p. 248; Wolff, Jus Gentium, s. 106-109; Vattel, 
Droit des Gens, liv. i, chap. 22, s. 268, 270; Stypmanni 
Jus Marit. cap. v, n. 476-552; Rayneval, Droit de la 
Nature, tom. i, p. 307; Merlin, Répertoire, ss. voc. allur. 
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I might multiply citations to this point from the books 
of public law. But, in order that either the United States 
or the Mexican Republic, whichever in the lapse of time 
shall happen to be inconveniently affected by the applica- 
tion of this rule, may be fully reconciled thereto, it seems 
well to show that it is conformable to the common law of 
both countries. 

I subjoin, before doing this, as authority for Mexican 
jurists and statesmen, citations from the works on interna- 
tional law of the highest authority in Spain and Spanish 
America. 

Don Antonio Riquelme states the doctrine as follows : 

“ When a river changes its course, directing its currents 
through the territory of one of the two coterminous states, 
the bed which it leaves dry remains the property of the 
state (or states) to which the river belonged, that being 
retained as the limit between the two nations, and the 
river enters so far into the exclusive dominion of the nation 
through whose territory it takes the new course. Nations 
must, of necessity, submit their rights to these great altera- 
tions, which nature predisposes and consummates. . . . 

“ But, when the change is not total but progressive only, 
that is to say, when the river does not abandon either state, 
but only gradually shifts its course by accretions, then it 
continues still to be the boundary, and the augmentation 
of territory, which one country gains at the expense of the 
other, is to be held by it as a new acquisition of property.” 
Derecho Internacional, tom. i, p. 83. 

Don Andres Bello and Don José Maria de Pando both 
enunciate the doctrine in exactly the same words, namely: 

*“ When a river or lake divides two territories, whether it 
belong in common to the conterminous riparian states, or 
they possess it by halves, or one of them occupies it ex- 
exclusively, the rights which either has in the lake or river 
do not undergo any change by reason of alluvion. The 
lands insensibly invaded by the water are lost by one of 
the riparian states, and those which the water abandons on 
the opposite bank increase the domain of the other state. 
But if, by any natural accident, the water, which separates 
the two states, enters of a sudden into the territory of the 
other, it will thenceforth belong to the state whose soil it 
occupies, and the land, including the abandoned river- 
channel or bed, will incur no change of master.” Bello, 
Derecho Internacional, p. 38; Pando, Derecho Interna- 
cional, p. 99. 
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Almeda refers to the same point, briefly, but in decisive 
terms. He says: 

“ As the river belongs to the two nations, so, also, the 
river-bed, if by chance it become dry, is divided between 
them as proprietors. When the river changes its course, 
throwing itself on one of two conterminous states, it then 
comes to belong to the state through whose territory it 
runs, all community of right in it so far ceasing.’ Derecho 
Publico, tom. i, p. 199. 

Leaving authorities of this class, then, let us come to 
those which discuss the question in its relation to private 
rights and as a doctrine of municipal jurisprudence. 

The doctrine is transmitted to us from the laws of Rome. 
Justinian. Inst. lib. ii, tit. i, s. 20-24; Dig. lib. xii, tit. i, 1. 
7. See J. Voet ad Pandect. tom. i, p. 606, 607. Heinee. 
Recit. lib. ii, tit. 2, s. 358-369; Struvii Syntag. ex. 41, e. 
33-35; Bowyers’ Civil Law, ch. L4. 

Don Alfonso transferred it from the civil law to the 
Partidas. Partida iii, tit. 28,1.31. Thus it came to be, 
as it still remains, an established element of the laws of 
Spain and of Mexico. Alvarez, Instituciones, lib. il, tit. 1, 
s. 6; Asso, Instituciones, p. 101; Gomez de la Serna, 
Elementos, lib. ii, tit. 4, sec. 3, no. 2; KEseriche, Dic. s. 
voce. accesion natural, aluvion, avulsion; Febrero Mexi- 
cano, tom. i, p. 161; Sala Mexicano, ed. 1845, tom. ii, 
p. 62. 

The same doctrine, starting from the same point of 
departure, made its way, through the channel of Bracton, 
into the laws of England and thence to the United States. 
Bracton de Legibus Anglia, lib. ii, cap. 2, fol. 9; 2 BI. 
Com. 262; Woolrych on Waters, 34; Angell on Water 
Courses, ch. 2; Lynch v. Allen, 4 Dev. & Bat. 62; Murry 
v. Sermon, 1 Hawk. 56; The King v. Lord Scarborough, 3 
B. & C. 91; 8. C. 2 Bligh (N. 8.) 147. 

Such, beyond all possible controversy, is the public law 
of modern Europe and America, and such, also, is the 
municipal law both of the Mexican Republic and the 
United States. In my judgment, therefore, the tenor of 
the report of the Commissioners, in the clause submitted 
to me for consideration, is in substance correct ; and, if it 
need modification to give to it absolute exactness, that 
result will be accomplished by the insertion of some word 
or phrase to recognize the distinction, which exists in law, 
between gradual changes of a river’s course by insensible 


accretion, and changes happening through the absolute 
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diversion of its course, effecting avulsion of land from one 
or the other territory, or striking out a partially new chan- 
nel through the territory of one or the other, which, it is 
suggested, is subject to occur in some part of the progress 
of the Rio Bravo. 
I have the honor to be, very respectfully, 
C. CUSHING. 
Hon. Rosert McCievvanp, 
Secretary of the Interior. 





District Court of the United States for the District of 
Massachusetts. February, 1857. 


THOMAS LAMB ET AL. v. POWELL M. PARKMAN. 


A usage in the trade between Calcutta and Boston, to load vessels at Cal- 


cutta with full cargoes, including gunny cloth and gunny bags, close ; 
up to the upper deck, without dunnage or air space at the top, is good, 
although gunny cloth thus stowed is liable to damage from the con- 


densation of vapor on the under side of the upper deck. And under a 
charter-party, by which the ship-owner undertakes to stow the cargo at 
Calcutta, and bring it safely to Boston, perils of the sea only excepted, 
he will not be liable for such damage. 

It seems that the liability of a ship-owner toa charterer of the entire vessel 
will not be varied by the fact that the master gives a bill of lading, 
in common form, for the cargo taken on board under the charter-party. 

Under a bill of lading in common form, the ship-owner will not be liable 
for damage arising from the nature of the voyage, and the usual mode 
of stowing such cargoes, although by a different mode of storage the 
damage might have been avoided. 





Tars was a libel in admiralty, by the owner of the ship 
Napoleon, to recover a balance of freight due on a charter- 
party from Calcutta to Boston. The contract was in the 
usual form, and contained the clause “damages of the 
seas, fire, and navigation excepted.” ‘The owners were to 
victual and man the vessel, appoint the master, keep the 
vessel tight and stanch, and stow the cargo, and deliver 
it to the respondent in Boston. The respondent, on his 
part, was to furnish a “ full cargo,” including broken stow- 

‘age, and was to pay by the ton, $13.50 per ton for whole 
packages, and $6.75 for broken stowage. The respondent 
furnished, at Calcutta, a cargo, consisting in part of gunny 
cloths and gunny bags, in bales. The upper tier in the 
between decks, consisted of these bales, which were 
screwed close to the beams of the upper deck, with no 
dunnage or other protection, no air space between them 
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and the deck. Between the beams and carlines, up to the 
deck, were stowed pockets of linseed. In discharging the 
cargo, it was found that the upper tier of bales in the be- 
tween decks was damaged. ‘This damage was chiefly to 
the upper cloths in the bales. The interior of these bales, 
as well as the entire contents of all the bales that did not 
come in contact with the deck were uninjured. The re- 
pondent paid all the freight except $1233.00, which he 
claimed to deduct on account of the damage to the cargo. 
The libellants introduced evidence tending to show that 
there is a usage in the trade between Calcutta and Boston, 
to stow full cargoes of Calcutta goods, including gunny 
cloths and gunny bags, close to the beams, without mats 
or air-space. ‘This was met by counter testimony on the 
part of the respondent. There was a great amount of 
testimony on other points referred to in the opinion. 


Thomas D. Elliot, for the libellants. 

1. ‘The contract is merely a letting of the capacity of 
the vessel, and of services and labor in receiving, carrying, 
and delivering cargo. The libellants are merely bailees or 
carriers for him, and liable only for negligence. Angell on 
Carriers, 89; Story on Bailm. 495, 504. 

2. By the terms of the contract, the respondent is to 
furnish a full cargo. This, under the usage of the trade, 
gave the libellants the right to stow the bales close up to 
the beams, without matting or air-space. 

3. If the bill of lading varies the contract, it is not 
binding on the owners, and cannot enlarge their liabilities. 

4. If the owners are common carriers, and liable as 
on a bill of lading, still the damage in this case is from 
natural causes, like fermentation, evaporation, &c., for 
which the common carrier is not liable. 

5. The burden is on the respondent to show negligence. 
Angell on Carriers, 61; Clark v. Barnwell, 12 How. 272; 
Flanders on Shipping, 199; Smith on Cont. 95, 96. 

6. The usage is sufficiently proved, and is reasonable 
and binding. Angell on Carriers, 57, 231, 301; Gracie v. 
Mar. Ins. Co.,8 Cranch, 77 ; Rich v. Lambert, 12 How. 347; 
Baxter v. Leland, 1 Blatchf. 526; Sturgis v. Casey, 2 Cur- 
tis, 382; Hunt’s Merch. Magazine, vol. 13 (Dec. 1855); The 
Live Gauber, U. 8. Dist. Court for California. 


Richard H. Dana, Jr., for the respondent. 
1. The true construction of the contract is, that the ship- 
owner assumes the known and well defined and established 































































188 District Court of the United States. 


duties of a carrier under a bill of lading. ‘This is the only 
signification that can be given to the clause “dangers of 
the seas and navigation excepted.” ‘This exception is the 
just, general, governing clause, anterior to all the cove- 
nants. The ship-owner victuals, mans, provides his own 
master, and has a lien on the cargo for freight-money. It 
is a contract for the safe carriage and delivery of goods 
against all but the expressed or implied exceptions known 
to contracts of common carriers by sea, with special stipu- 
lations as to quantity and kinds of cargo, demurrage, &c. 
The Casco, Daveis’ R. 186; Abbott on Shipp. 289, n. 

It is probable that the ship-owner assumes these duties, 
since the shipper has no security, no oversight, no right to 
direct or control, no opportunity to obtain impartial evi- 
dence, to insure activity, to prevent preferences, &c., and 
because it is the usual security of shippers in vessels they 
have no control over. It is probable also from the fact, 
that the stipulation for “full cargo,” has a restriction pro- 
tecting the ship, but no reciprocal restriction guarding the 
eargo. The Casco. ‘This construction is aided by the in- 
variable usage to give bills of lading under these charters. 
2. ‘The only express exception is “dangers of the seas.” 
The burden is on the ship-owner to show that the injury 
was done by a cause within the exception. Clark v. Barn- 
well, 12 Howard, 272; The Martha, Olcott’s R. 140; The 
Cleveland, 6 M’ Lean, 76; The Uriel, 10 Louisiana Ann. 
413; Angell on Carr. 472; Smith’s L. C. 280, n. The 
proximate cause of damage set up is, external injury to 
the bales of goods, from water on the inside of the upper 
deck and beams, against which the goods were stowed 
close. ‘The evidence shows conclusively that the injury 
was not caused by the general heat, sweat and steam of 
the hold, operating on the susceptible nature of the goods. 
No gunny cloths were injured except those that came in 
contact with the inside of the upper deck. The cause set 
up is not a “ peril of the seas.” It is not extraordinary. 
Itis the usually apprehended result of the uniform action of 
natural causes. ‘Thus, the law never classes among “ dan- 
gers of the seas,” the usual rolling of the vessel, sea air, 
worms, rats, changes of climate, or the usual heat, steam, 
dampness or darkness or closeness of the hold. Baker v. 
Manuf. Co. 14 Law Rep. 203; Hazard v. N. E. Ins. Co. 8 
Peters, 557; Rohl v. Parr, 1 Esp. 445; Story’s Bailm. 512, 
618; Smith’s L. C. 283, n.; Siordet v. Hall, 4 Bingh. 607 ; 
Angell on Carr. 161, 167; 3 Kent’s Comm. 300; Marsh v. 
Blythe, 1 M’Cord, 360; The Reeside, 2 Sumner, 571. 
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3. The cause of injury does not come within any 
implied exception. No act of God, or of the public ene- 
mies, no internal or general decay, is pretended. It is 
external injury from water formed under the upper deck. 
The true definition of the implied exception is, the inevita- 
ble operation of general laws of nature. This operation 
may be solely at sea, or chiefly at sea, or equally at sea 
and on land. The criterion is that the operation of the 
law is inevitable. Whether by inevitable, is meant literally 
that no imaginable expense or exercise of skill or labor 
might possibly prevent the loss, it is not necessary to in- 
quire ; for this case clearly comes regularly within the prov- 
ince and scope of the exercise of usual skill and foresight. 
Theft, robbery, misdelivery, loss, accidental fire, fraud of 
servants, &c., are always held to come within this scope 
and province. As to all these, the carrier is an insurer. 
Siordet v. Hall,4 Bingh. 607. The cause of loss here comes 
within this province, for it is to be anticipated, and may be 
guarded against by the manner of stowage. It is for the 
ship-owner so to stow his cargo, that goods liable to 
injury by wet, shall not be placed, without protection, 
against parts of the ship that are known to be liable to 
wet. 

The burden must be on the ship-owner to bring the 
cause of loss within the implied exception ; as it is to bring 
it within the express exception. (Cases, supra.) Clark v. 
Barnwell, 12 Howard, 271, and The Live Gauber, U. 8. 
District Court for California, were instances of the gen- 
eral effect of dampness in the hold upon the susceptible 
nature of the goods, and seem to have been treated as 
coming within the implied exception of the general opera- 
tion of natural loss, not to be guarded against by any 
demandable exercise of skill or labor. This distinguishes 
them from the present case. 

4. The usage set up is bad, because, (1), it varies the 
contract, by introducing a third exemption, when there is 
neither latent nor patent ambiguity, and when the law is 
neither silent nor uncertain. The Reeside, 2 Sumner, 571; 
Abbott on Ship. 379; Lins/ley v. Lovely, 26 Vt. 123; Wads- 
worth v. Allcott, 2 Selden, 64; Foye v. Leighton, 2 Foster, 
71; (2), it changes a settled rule of commercial law, an- 
cient and universal, by a usage local, not of long con- 
tinuance, and confessedly not uniform. The Reeside, 2 
Sumner, 571; Bowen v. Newell, 4 Selden, 190; Otzego Bank 
v. Warren, 18 Barb. 290; Citizens Bank v. Nantucket 
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Steamboat Co. 2 Story, 16; Horne v. Mut. Safety Ins. 
Co. 1 Sandf. 1387; Mechants Bank v. Woodruff, 6 Hill. 
174; Abbott on Ship. 379; Parsons on Contr. 59, n.; 
(3), it is unreasonable, as it exempts the carrier in a 
point touching his own care and skill, over which the 
shipper has neither control or oversight, in favor of the 
carrier’s pecuniary interest and against the shipper. Cases 
supra on usage; Macy v. Whaling Ins. Co., 9 Met. 362, 
Angell on Carr. 229, 230, 801; The Paragon, Ware, 322; 
(4), it is recent, fast decreasing, never uniform, not even 
general ; (5), it has never been acquiesced in ; (6), it relates 
to a matter of detail of stowage, as to which shippers have 
no need to inquire or inform themselves; (7), it is uncer- 
tain, depends on circumstances, is not precise nor uniform 
in its operation. In Baxter v. Leland, it does not appear 
that the admission or effect of evidence as to usage was 
contested, and the defence was put on the ground of neg- 
ligence ; and the terms of the contract are not disclosed. 
5. The bill of lading is given in pursuance of, and is 
incorporated into, this contract. By it the libellants under- 
take to deliver the goods “in like good order and condi- 
tion,” unless they can prove the loss to have come from a 
cause against which they are not insurers. 

6. The damages for injury to the goods may be de- 
ducted from the freight due by the contract, and the 
respondent is not driven to a cross-action. Snow v. Car- 
ruth, 19 Law Rep. 198; The Steamboat Hudson, Olcott's 
R. 396; Thacher v. Mc Culloh, Ibid. 369. 

Spracue, J.— The libellants, owners of the ship Napo- 
leon, on the 11th of January, 1855, let that ship by a char- 
ter-party of aflreightment to the respondent, a merchant of 
Boston, engaged in the Calcutta trade, for a voyage from 
Boston to Caleutta. By the covenants of the charter- 
party the owners were to victual and man her, but the 
whole capacity of the ship for cargo was let to the re- 
spondent, who was bound to furnish a full cargo from Cal- 
cutta to Boston, including broken stowage, and was to pay 
$13.50 per ton weight or measurement for whole packages, 
and $6.75. per ton for broken stowage. The ship pro- 
ceeded on her voyage, and at Calcutta the respondent’s 
agent furnished, and the master of the ship took on board, 
a full eargo of Calcutta goods. ‘The upper tier of whole 
packages between decks consisted of bales of gunny bags 
and gunny cloth, which came up to and were screwed in 
under the beams, and the space above these, between the 
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beams and carlines up to the deck, was filled with loose 
stowage, consisting of pockets of linseed, without any 
space left for ventilation, or any covering excepting a few 
mats. With this cargo the ship sailed “from Calcutta, or 
rather the Sand Heads, on the twenty-first day of August, 
1855. On her passage, she encountered heavy gales and 
much severe and tempestuous weather, and did not arrive 
in Boston until the twenty-eighth day of February, 1856. 
Upon discharging her cargo it was found to be damaged, 
partly by sea water, which however was to no great extent, 
the principal injury being what is known in that trade as 
the steam or sweat damage, which is found in the upper 
part of the cargo between decks. The delive ry of the 
cargo to the respondent was completed on the seventh of 
March. On the seventeenth he paid to the libellants all 
the hire, or freight money, excepting the sum of $1233.00, 
which he subsequently claimed to retain on the ground of 
damage to the cargo by steam or sweat. In order to re- 
cover the sum thus withheld, this suit was commenced. 
The answer, which was filed on the sixteenth day of May, 
1856, asserts the right to retain that sum on two grounds: 
First, that “ by reason of the improper stowage of cargo in 
said ship, at Calcutta, there was a want of proper ventila- 
tion of the same in the hold, and that by reason thereof 
certain goods of the respondent were damaged.” Second, 
that the captain signed the bill of lading at Calcutta 
in the usual form, and that the libellants thereby be- 
came bound to deliver the cargo in Boston in good order, 
perils of the seas and navigation only excepted; but that 
they were not so delivered, though they were not injured, 
by said perils, but that certain goods were damaged. 

It appears by the evidence that three fourths, at least, of 
all the merchandise imported into the United States from 
Calcutta are brought into the port of Boston, and that al- 
most all the cargoes are more or less affected by this steam 
damage, as it is called; that those arriving in the cold 
months are more injured than those which arrive in the 
warm months; but that vessels arriving at the same time 
differ materially in the amount of thisdamage. It has not 
been shown that the amount of injury in the present case 
is unusual ; indeed, that inquiry has not been gone into; 
the question intended to be tried being whether the loss 
arising from this kind of damage shall be borne by the 
shipper or the carrier. The most intelligent witnesses 
ascribe this kind of damage to the condensation of vapor 
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in the hold by the transition from a warm to a cold cli- 
mate, producing moisture directly under the upper deck, 
which injures the upper part of the cargo. 

At the trial there was a great deal of evidence as to the 
usages of the Calcutta trade, and particularly as to the 
mode of stowing the upper part of the cargo between 
decks. This matter was earnestly contested, and occupied 
much time, but not more perhaps than its decisive impor- 
tance warranted. The court has had the benefit of the tes- 
timony of many most intelligent witnesses from the various 
classes of persons conversant with this trade, — ship-owners, 
importers, port-wardens, stevedores, and ship-masters. After 
a careful consideration of all the evidence, | think that it 
clearly proves a usage to stow cargoes in the Calcutta 
trade, consisting of the same kind of goods as this, in the 
same manner as this cargo and these goods were stowed, 
and this usage is proved not merely by a preponderance of 
evidence, but beyond a reasonable doubt, to have existed 
at the time this contract was made. ‘Two port-wardens 
and the two stevedores were called, who, from their testi- 
mony, had examined the stowage of more Calcutta cargoes 
than all the other witnesses, and testify in the most une- 
quivocal terms to such a usage, and their testimony is 
sustained in equally strong terms by the ship-owners and 
ship-masters. ‘Ihe importers who were called by the re- 
spondent, were questioned only to the mode of stowage 
for two years, prior to March, 1856, and according to their 
testimony, three fourths of the cargoes were, during that 
time, stowed in the same manner as this cargo was. Now it 
is to be observed that that term of two years goes back only 
ten months prior to the making of this contract, hardly the 
length of a Calcutta voyage, and if during those two years 
a change in the mode of stowage had been going on, and 
still three fourths of the whole were like the present, it 
may reasonably be inferred, even from this testimony in 
behalf of the respondent, that a still greater proportion was 
stowed in that manner during the first ten months of the 
two years. It was further clearly proved that this kind of 
damage had always been borne by the shipper, and never 
by the ship-owner. The importers testify that till within 
three or four years last passed, — that is, one or two years 
before this contract was made, — the underwriters paid for 
this kind of damage, and thus the shipper, although he 
bore the loss in the first instance, was indemnified. But 
he paid for that indemnity in his premium of insurance. 
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It appears that some years since, the insurance offices in 
Boston, introduced a new clause into their policies, to ex- 
clude liability for this kind of damage. ‘The importers 
further testify, that after the insurers refused to pay, the 
shippers complained of this kind of damage to their goods, 
but, nevertheless, paid the freight, and they believe that 
these complaints must have been generally known to the 
ship-owners; but, although inquired of, they state no in- 
stance, before this contract was made, of the payment of 
the freight under protest either written or verbal, or of a 
distinct claim upon any ship-owner for this damage. 

The question before the court is, whether there was a 
want of proper skill and care in stowing the cargo. Im- 
proper stowage is distinctly set up in the answer as the 
first ground of defence. Now, it having been shown that 
this cargo was stowed in accordance with an established 
usage, why is not that decisive in favor of the libellants ? 
It has been earnestly and ably contended that it is not; 
but that this usage is of such a character that it is to be 
rejected and disregarded. What is its character? It isa 
usage as to the mode of stowing a cargo of merchandise 
for a sea voyage, a usage of trade as to the details in the 
mode of carrying it on. It violates no rule of law or prin- 
ciple of public policy, but is a matter of business between 
private individuals to be regulated by them. ‘There is no 
controversy that the parties may make a contract for any 
mode of stowage they may see fit. What contract have 
they made in this respect? In the absence of expressed 
stipulations, the usage of the trade answers this question ; 
to that usage the contract tacitly refers, not to con- 
tradict, or vary its terms, but for expounding its meaning 
and supplying details in the mode of its execution. Let 
us look into this charter-party. It contemplates the con- 
veyance by sea of a full cargo of great value, by a long 
voyage, and yet not a word is said as to the manner in 
which that cargo shall be protected, at the bottom, at the 
sides, or on the top. Not one word is said as to the navi- 
gation of the ship, by how many, or what kind of officers 
and seamen, or sails, or rigging, or other essential requisites 
for the voyage. The contract being silent in this respect, 
how are the rights and duties of the parties to be ascer- 
tained? The answer is,—by the usage of the trade. 
Suppose a question had arisen whether this cargo was 
sufliciently protected by dunnage at the bottom or sides, 
must it not have been decided by usage? And if so, why 
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not also as to the top? It must be presumed that the par- 
ties intended that this cargo should be stowed throughout 
in the usual manner. ‘This was their contract, and if the 
libellants had departed from it, and stowed the goods in 
an unusual manner, either by leaving a space, or placing 
a covering above it, and damage had been caused thereby, 
he must have borne the loss. By this very charter-party, 
the respondent was bound to furnish, and the libellants to 
receive, a full cargo, including loose stowage. Now it has 
been conclusively shown, that loose stowage is intended 
to fill whatever space is not occupied by the whole pack- 
ages, both in the body of the cargo and above, even be- 
tween the beams and carlines, quite up to the deck. And 
by the contract, this loose stowage was to consist either of 
pockets of linseed, ginger, nux vomica, turmeric, bundles 
of twine, or loose gunny bags, a part of each or either, at 
the option of the respondent. He chose to furnish pockets 
of linseed, which would not protect the cargo from dam- 
age, as would the ginger, or single gunny bags, which are 
absorbents of moisture. But the libellants were bound to 
receive those pockets of linseed to the full capacity of the 
ship, stowing them in the usual manner, that is, filling all 
the space above the whole packages. 

But, it is insisted that this usage is so unreasonable and 
so injurious to the shipper, that he ought not to be bound 
by it. ‘The merchants and ship-owners engaged in the 

Calcutta trade are second to none in intelligence and in- 

tegrity, and it would be not a little surprising, if they had 

for many years acquiesced in and established a usage so 

injurious to one party, that after a contract had been made 

and executed under it, the court must set it aside. But is 

this mode of stowing the cargo injurious to the shipper? 

This is a question which I have no sufficient means of de- 

termining. Upon the evidence there are two difficulties in 

doing so. First, would any, and if any, what, other mode 

of stowing prevent this steam damage? Second, would 

the expense to the shipper of such mode exceed the bene- 

fit? ‘The only modes suggested are ventilation and mat- 

ting. ‘There is a diversity of opinion among the witnesses 

as to the cause of this steam and sweat, and still greater 

as to the means of preventing the damage. Some think 

that a remedy may be found by leaving a space for the 

circulation of air, others by matting. Some are in doubt 

which of the two, and others think that neither would be 

effectual or useful. 
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In his original answer, the respondent relied solely upon 
ventilation. As to which it may be remarked, that if the 
shipper is to have the whole capacity of the ship for the 
benefit of his cargo, he must in some form pay for the 
whole. If the mode of compensation is by the ton, then 
the less number of tons he is to put on board, the greater 
must be the rate. As the shipper then is to purchase the 
whole capacity, will it be for his interest to leave a space 
below the upper deck down to some inches below the 
beams, or, for any distance for the circulation of air? In 
other words, is, or is not the value of that space greater 
than the damage which would arxise from filling it with 
goods? It appears by the evidence that the freight of 
gunny bags, for example, is more than twenty-five per cent 
of their value here. Now if damage should arise from fill- 
ing that space with gunny bags, still, if it did not equal 
twenty-five per cent of their value, it would be for the in- 
terest of the shipper so to fill it. How that would be I 
have no means of determining. It is a question which 
must be left to the parties, and to be settled by them when 
they make their contract. And so also of matting. It is 
contended in behalf of the respondent that the libellants 
were common carriers. By the charter-party the whole 
ship was let to the defendant, who was to furnish a full 
cargo, and the owners had no right to take goods for any 
other person. In no sense were they common carriers, but 
bailees to transport for hire, and as such bound to the use 
of ordinary skill and care. ‘The measure of this care as 
generally expressed, is that which a prudent man of ordi- 
nary skill, would use in his own business. And here again 
the usage becomes conclusive, for independent of its being 
by tacit reference a part of the contract, it shows what pru- 
dent and skilful men have done in their own business for 
many years. 

But it is insisted that under such a charter-party, it is 
the practice for masters to give a bill of lading at Caleutta, 
in the usual form, and that as this was done in the present 
case, the owners thereby became insurers against al! losses, 
not coming within the express or implied exceptions. 
Without pausing to inquire what would be the rights of 
an assignee, I apprehend that as between the original par- 
ties, the bill of lading must be deemed a receipt, or ac- 
knowledgment of the goods taken on board without varying 
the obligations of the charter-party. But suppose that 
by virtue of this usage, the bill of lading is imported into 
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the original contract, is not the usage of the shipper always 
to bear this steam damage also imported into the contract ? 
If usage creates liabilities by giving a bill of lading, does 
not usage also limit those liabilities to the exclusion of the 
present claim? But independently of this view, what are 
the liabilities of the carrier, under the bill of lading? By 
the express exceptions, he is not responsible for loss or in- 
jury arising from the perils of the sea or navigation, and 
the law also exempts him from liability for damage or de- 
terioration arising from the nature of the article and its 
confinement in the hold during the voyage. If indeed 
there has been a want of proper skill and care on the part 
of the carrier in guarding against these dangers, the loss is 
ascribed to negligence, and not to the perils of the sea, or 
the nature of the article and voyage. 

Now it is apparent, that the damage in the present case 
arose either from the force and effect of the sea, or navi- 
gation, or from the nature of the article and its confinement 
in the hold during the voyage, or from both these causes, 
and in either case the carrier is not responsible unless there 
was a want of proper care or skill on his part. Thus we 
are brought again to the question of negligence in the 
stowage of the cargo. That question has already been 
considered, and is conclusively settled by the usage. Many 
cases might be referred to. I shall cite but two. In Baz- 
ter v. Leland, 1 Blatchf. 526, a general ship took on board 
at New Orleans a quantity of flour, under the common bill 
of lading, for a voyage to New York. The flour was 
stowed upon hogsheads of sugar and under sacks of corn, 
and was damaged by such stowage. But it being shown 
that it was the usage to stow flour in that manner, in 
voyages from New Orleans to New York, and other north- 
ern ports, it was decided that the shipper was bound by 
the usage, and that the carrier was not responsible for the 
damage. ‘This decision was made in the district court 
of the United States, in New York, and afterwards affirmed 
by the circuit court in the same district. In Clark et al. 
v. Barnwell et al., 12 How. 272, a quantity of cotton 
thread was shipped at Liverpool, under a common bill of 
lading, for a voyage to Charleston, 8. C. On its arrival, 
the thread was found to be stained and spotted by damp- 
ness and mould, caused by the humidity of the atmosphere 
of the hold, in a long and boisterous passage, and the tran- 
sition from a colder to a warmer climate. The court held 
that this damage was caused by perils of the sea, and that 
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the carrier was not responsible, unless he had been guilty 
of negligence, and that the burden of proving negligence 
rested upon the shipper. It appeared that two thousand 
bags of salt constituted a part of the cargo, and it was in- 
sisted in behalf of the shipper, that the carrier was in fault 
for placing the salt in the hold with so delicate a fabric as 
thread ; but, it being clearly proved that salt in sacks is 
part of the mixed cargo of nearly all the vessels engaged in 
the trade between Liverpool and Charleston, and to other 
ports of the United States, it was held by the court that 
the usage was decisive in favor of the ship-owners, and 
exonerated them from liability. This was the case ofa 
common carrier, under the usual bill of lading, taking goods 
asa general ship. ‘This decision by the Supreme Court of 
the United States covers the whole ground of the present 
case. 

I am of opinion that the claim of the respondent cannot 
be sustained, and there must be a decree for the libellants. 


From this decree the respondent appealed to the circuit 
court. We understand the appeal is to be prosecuted. 


Municipal Court of the City of Boston. June Term, 1857. 


Before the full board. Reported by L. 1. Bovrert, Esq. 


ComMONWEALTH v. Cuartes W. Titcome. 


An Act authorizing the mayor and aldermen of cities and the selectmen 
of towns to license dealers in second-hand articles, and prohibiting all 
dealing without such license, and which contains a clause to the effect 
that the city council of any city may suspend or dispense with its pro- 
visions so far as they apply to such city, avd that its provisions shall not 
extend to any town, unless the inhabitants thereof shall adopt the same, 
is unconstitutional, and so void. 

Assorr, J.— This is an indictment, founded on the 
53d chapter of the Acts of 1839, forbidding dealing in 
second-hand articles, except by those licensed for that pur- 
pose. The respondent moves to quash the proceedings, 
because no offence known to the law is set out in the in- 
dictment. The ground upon which this motion is based, 
and which has been chiefly argued at the bar, is, that the 
statute on which the government claim to proceed, is un- 
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constitutional, and so void. The act in question provides, 
first, that the mayor and aldermen of any city, or the 
selectmen of any town may license fit persons to deal in 
second-hand articles; secondly, that if any one shall so 
deal without a license, or in contravention of its provisions, 
he shall be punished for each offence, by a fine of twenty 
dollars; and lastly, that the city council of any city may 
suspend or dispense with its provisions, so far as the same 
apply to such city, and that its provisions shall not extend 
to any town, unless the inhabitants thereof shall at a legal 
meeting adopt the same. If this statute is constitutional 
and binding as a rule to regulate the conduct of the citizen, 
it certainly establishes a somewhat novel and singular 
state of things, so far as the legal relations and obligations 
of the inhabitants of the different parts of the common- 
wealth are concerned. Before its enactment, the dealing 
in second-hand articles was not only legal, but was a right 
common to all who might desire to engage in such business. 
By this act, such dealing without license is declared to be 
illegal and criminal, with one provision, by which the largest 
portion of the commonwealth are left in the enjoyment of 
their former rights, until the majority of voters in any town 
may choose in town-meeting to declare those acts crimes, 
which, till such declaration, were legal, and still another, by 
which the government of any city, may at any time make 
within their borders, acts declared to be offences by the legis- 
lature, wholly and entirely legal and rightful. As the law 
now stands, it is a crime to deal in second-hand articles in 
all the cities, but such dealing is legal in all the towns, until 
the inhabitants in town-meeting assembled, have voted it 
criminal; and the criminality attached to it in the cities, 
may be at any time purged and ended, by the vote of the 
councils thereof. In the process of time, then, this may 
happen, all the towns may by vote have declared such 
dealing criminal, and all the cities by their councils may 
have declared such dealing lawful, and innocent, so that 
a law which began by making certain acts criminal in the 
cities, and legal in the towns, may end by declaring the 
same acts legal in the cities and criminal in the towns; 
and this change be wrought, too, without any intervention 
of what we usually suppose to be the law-making power, 
the legislature. This is the statement of the law as it 
came from the legislature ; dealing in second-hand articles 
is made criminal in all the cities, with a power given to 
their municipal governments to suspend or dispense with 
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the provisions of the act, and such dealing is lawful in all 
the towns, with power to the inhabitants by vote to de- 
clare it unlawful. Upon this statement, the question 
raised and argued, is, whether such a law is constitutional 
and binding ? 

We think very clearly it is not. While we recognize 
the duty incumbent upon all courts, before declaring an 
act of the legislature, passed with all the forms of law, 
unconstitutional, to examine the subject carefully, and 
never to come to such a result, except upon the most clear 
and satisfactory reasons, we at the same time believe it to 
be equally an imperative duty, never to hesitate, when 
upon all the considerations that can be brought to bear on 
the question, such a result is clearly foreed upon their con- 
viction. If the declared will of the legislature is to be 
taken as law, in all cases without inquiry, then the estab- 
lishment of a constitution has been quite a needless and 
useless ceremony. 

Testing the act before us, by the well established princi- 
ples and rules applicable to the subject, we think it very 
clear that it cannot be upheld. It purports to establish a 
general rule of action, to affect the rights and property of 
the citizen, and then in reference to the larger part of the 
commonwealth, permits the question, whether the rule 
thus established shall apply, to be settled, not by the legis- 
lature, but by the vote of the majority of the people. In 
fact, it does not establish and define a crime, by the action 
of the senate and house of representatives upon the re- 
sponsibility of the official oaths of their members, but 
delegates the power to make that an offence, which was 
before legal, to the will and pleasure of a majority of each 
town, acting under no official responsibility. No offence 
is created by the legislature, as to the towns; that body 
has, in fact, never passed upon the question, whether the 
public good demanded that the citizen should surrender a 
portion of his rights; such responsibility has been carefully 
avoided, but there has been a legislative declaration that 
others, under no official restraint, may be clothed with the 
power of creating offences and depriving the citizen of his 
rights. No law on the subject under consideration has 
ever been enacted, if we hold the law to be ‘a rule of 
civil conduct, prescribed by the legislative power, com- 
manding what is right, and prohibiting what is wrong.” 
Certainly no such rule has been established by the judg- 
ment and conscience and upon the official responsibility 
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of the legislature; on the contrary, they have stopped far 
short of any such action; they have only declared certain 
conduct shall continue to be legal until the judgment and 
conscience of certain other persons, acting under no re- 
sponsibility or restraint, shall establish a contrary rule; 
that is, instead of establishing an authoritative rule of con- 
duct, they have delegated the power so to do to others, 
As far as the greater part of the inhabitants of the com- 
monwealth are concerned, no Jaw has ever been made by 
the legislature, no offence has ever been created, and no 
punishment established by their action; all things remain 
as before the passage of the act in question, until life and 
strength are given to the enactment, by the touch of quite 
a different body from the legislature. If any one is pun- 
ished for a violation of this act in any of the towns of this 
commonwealth, he is punished, not because the members 
of the legislature on their official oaths have declared in 
form of law, that such conduct deserved punishment, but 
because a majority of his townsmen have voted it in town- 
meeting; the offence is created by the action of the tewn- 
meeting, and not by that of the general court. 

This is not the case of an act which is made to take 
effect upon the happening of a future contingent event. 
The legislature may well declare that the public good de- 
mand certain enactments on the happening of certain 
events, when they cannot say they will make certain acts 
crimes, provided a majority of the people shall so wish and 
declare; that would be to put off their own responsibility 
upon the irresponsible. If a law can be made which shall 
depend upon the wish of a majority of the people, expressed 
in town-meetings for its force and vitality, then why not, 
upon the same principle, may it not be declared that any 
act shall not take effect until approved by a single desig- 
nated individual? If the legislative discretion can be 
delegated to one more than half of those who choose to 
vote, why not to one or any number less than half, or to a 
single individual? We are aware that there have been 
statutes passed, which apparently conflict with this reason- 
ing in some respects; but we think legislation has never 
gone to the extent of permitting a general law, affecting 
the rights of all by defining and establishing a new crime, 
to depend for its force and effect upon the vote of the 
people. Many subjects, particularly affecting certain mu- 
nicipal corporations, by being more or less intimately con- 
nected with their police regulations, or by bearing on the 
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establishment of certain peculiar tribunals for administer- 
ing and executing the general laws, and which impose 
new or increased burdens and expenses upon certain local- 
ities, have been submitted by the legislature to the accept- 
ance of those corporations and localities. Such legislation 
may be sustained, perhaps, upon principle and by con- 
tinued usage and universal acquiescence, but the precedent 
should never be extended. The case cited by the govern- 
ment from our own reports, Wales v. Belcher, 3 Pick. 508, 
which is usually relied on as authority to uphold this 
kind of legislation, has been misapprehended ; it is not in 
point, and throws no light on the question under discussion. 
There an act had been passed establishing the city of 
Boston. By the constitution, no city can be created from 
a town, except the act is submitted to the inhabitants of 
such town, and accepted by them. After enacting the 
charter of Boston, and providing for its submission to the 
vote of the citizens, the legislature established a police 
and justices’ court for said city, and provided that if the 
city charter was not accepted by the people, then that the 
act creating the court should not go into effect. ‘The act 
establishing the court was not submitted to the people, 
but made dependent upon the happening of a future event, 
viz., the acceptance of the city charter, which by the con- 
stitution must be submitted to the people. 

The constitution, that supreme law, by which legisla- 
tures, courts and people are alike bound, vests the law- 
making power in the senate and house of representatives, 
chosen in a particular manner therein prescribed, with a 
provision that all legislative acts shall be submitted to the 
governor for his approval or disapproval. Great care is 
taken by a well devised system of checks and balances, to 
guard and control this power, so that it may not be abused 
or exercised in a hasty or ill-considered manner, “ to the 
end that it may be a government of laws and not of men.” 
Every citizen, by the constitution, is bound to obey the 
laws made by the legislature in subordination to it, but 
none other. Before he is required to surrender his rights, 
he can put between himself and such surrender the sworn 
and official responsibility of the constitutional law-makers ; 
he can with exact truth say, he is not bound to respect as 
law an act depending for its vitality upon the direct vote 
of his townsmen. He is bound to obey the declared will 
of the legislature as law, but when he is commanded 
to submit to the expressed will or caprice of one more 
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than half of his fellow townsmen in town-meeting assem- 
bled, as law, as that binding rule which is to regulate his 
conduct, he can interpose between himself and the in- 
forcement of such declared wish the broad shield of the 
constitution, he can with entire truth claim, “ in hec federa 
non conveni.” ‘The law as a controlling, authoritative rule 
of conduct, must be made by the legislature, not by the 
people; it must be complete and capable of enforcement, 
because it has been so made, and not depend for its 
authority upon the will or caprice of others. The legisla- 
ture have the power to make laws, not to delegate to 
others the power to make them; and we think it would be 
a most dangerous precedent to establish, to decide that 
such power could be put off by the only body constitution- 
ally responsible, and imparted to those under no restraint. 
If such a practice should obtain, the constitution should 
have provided that all laws should take effect upon being 
passed by the senate and house of representatives, signed 
by the governor, and approved by the people in town-meet- 
ing assembled; but until such provision is made, we think 
it must be held that the legislature shall make the law, 
and not the people. This conclusion to which we have 
come, is the doctrine established, after great consideration 
and in well reasoned decisions, in Pennsylvania, New 
York, and Delaware, and is recognized in Ohio. Parker 
v. Commonwealth, 6 Barr, 519; Barto v. Himrod, 4 Sel- 
den, 486; Thorne v. Creamer, 15 Barbour, 112; Bradley 
v. Baxter, Ibid. 122; Rice v. Foster, 4 Harrington, 479; 
Cincinnati W. & Z. R. R. Co. v. Commissioners of Clinton 
County, 1 Ohio R. (N. 8.) 77. 

But in another respect the statute in question is in con- 
flict with the constitution. ‘The twentieth article of the bill 
of rights expressly provides that “ the power of suspending 
the laws or the execution of the laws, ought never to be 
exercised but by the legislature or by authority derived 
from it, to be exercised in such particular cases only as the 
legislature shall provide for.” ‘This provision was un- 
doubtedly adopted with particular reference to the law- 
martial, and the suspension of the laws under it, but the 
terms used do not confine it to that class of cases, but 
make its application general to any and all attempts to 
suspend the law, except in the manner therein provided. 
The statute under consideration, in terms, enacts that the 
city council of any city may suspend or dispense with its 
provisions, so far as the same apply to such city; not upon 
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the happening of any exigency, or in any particular case 
expressly provided for by the legislature, but simply at the 
will or caprice of the municipal authorities, in fact, when- 
ever for any reason they may desire so to do. The evil 
intended to be provided against by this article of the bill of 
rights, was any suspension of the standing law, except by 
the law-making power, or by others under their authority 
under certain circumstances, which should be particularly 
described and pointed out beforehand by that power; so 
that, in fact, there never should be a suspension of the 
laws, except upon the judgment and responsibility of the 
legislature, that so important a right should never be exer- 
cised at the will and pleasure of others. If giving the 
power to suspend the laws to the city authorities, was 
pointing out and providing for the particular case in com- 
pliance with the article just referred to, then that article 
really amounts to no eflective restraint, as it would be 
equally a compliance with it to provide in all cases that 
any other person or body of persons, might suspend the 
law, either through the whole land, or in reference to lim- 
ited localities or specified individuals, at his or their will. 
This we apprehend was the very evil intended to be 
guarded against; “the particular case ” there intended is 
this, that the legislature might provide upon the happen- 
ing of certain events the concurrence of particular circum- 
stances, expressly described and designated, that power 
should be delegated to suspend the laws, and not that 
such power should be trusted to the discretion or caprice 
of any man or body of men, to be exercised whenever it 
might be deemed desirable so to do, and not in a particular 
case pointed out and described. The statute now under 
consideration makes certain acts criminal and punishable 
as such in cities, and at the same time provides that city 
councils may either suspend or entirely repeal it. A pro- 
vision more in conflict with the twentieth article of the 
bill of rights, or indeed with the whole theory and spirit of 
the constitution upon the law-making power, can hardly 
be conceived. Indeed, it may be remarked in passing, 
that from the very fact that the power of suspending the 
laws was given in certain well defined and guarded cases, 
beyond all peradventure the power of entire repeal was 
only with the legislature not to be delegated. Yet in 
the case at bar, not only is power given to municipal 
governments to suspend, but also entirely to dispense with 
and repeal at pleasure a law enacted by the legislature. 
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The clear and distinct statement of such a claim is per- 
haps the mest conclusive argument against it. Here an 
act is declared to be a crime not until the legislature make 
a different provision, but until the government of a muni- 
cipal corporation declare otherwise, until the judgment of 
the municipality outweighs and overrides that of the 
general court; to the municipality is given that sovereign 
power of either suspending or altogether repealing a law 
of the land at their will and pleasure. If the power to re- 
peal or suspend an existing law can be given to a muni- 
cipal government, it would be difficult to see any reason 
why it might not be delegated to any other body of men, 
or even to a single person, so that if the principle here 
contended for can be sustained, it may be that a statute 
could be enacted which should establish a crime generally, 
and then provide that each citizen might suspend or dis- 
pense with its provisions so far as they affected him. 

Upon the consideration which we have been enabled to 
give the subject, and for the reasons we have given, we 
are forced to the conclusion that the statute in question is 
in contravention of the provisions of the constitution, and 
so void. Nor can we accede to the proposition, that the 
general provisions of this act may be sustained and the 
limitations declared void. It is apparent that such a con- 
struction would be in direct conflict with the expressed 
wish and intention of the legislature; they clearly never 
meant to enact a law even in the cities without giving a 
power to the municipal governments to free their citizens 
from its operation at any time, and in no event to apply it 
to towns without their express assent; that is, they never 
intended to establish the general provisions of this statute 
as an authoritative rule of conduct, at all times binding 
until repealed by the same power prescribing them. The 
act upon which the indictment in this case is founded being 
held to be void, all further proceedings in the case must be 
stayed, and the defendant be discharged. 

R. Choate and E. M. Bigelow, for the defendant. 

G. W. Cooley, (District Attorney,) for the Common- 


wealth. 


























Judicial Committee of the Privy Council. 205 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


[From the Law Times.] 


Present the Right Hon. Dr. Lusmineton, Sir E. Ryan, Sir J. Dovson, 
Sir J. Parreson, and Sir L. Peen. 


Tuesday, December 2. 
Harness v. East Inpta Company. 


H. was sued for debt, and after judgment against him, was arrested under 
aca. sa. and committed to gaol by S. the sheriff. The medical officer 
having reported the prisoner sick, E., the execution-creditor, author- 
ized the sheriff to allow H. to go out of prison to a private house, but 
to be under the surveillance of sheriffs’ officers who were efficiently to 
guard him. S. communicated this offer of KE. to the prisoner, who ac- 
cepted it with thanks, and was allowed to go out of gaol with officers 
who attended him during his absence. On convalescence, the sheriff 
reconveyed H.to the gaol, when H. applied to the court to discharge 
him, on the ground that the writ of execution had been satisfied : 

Held, (affirming the decision of the Supreme Court of Bombay), that as 
the execution-creditor had expressly stipulated that the prisoner was to 
be under surveillance of sheriff’s officers, and the latter assented, the 
prisoner was estopped from saying he was no longer in the sheriff's 
custody when out of gaol, and therefore he was not entitled to be dis- 
charged. 

If an execution-creditor desires to allow the debtor to go out of prison for 
a temporary purpose, the custody continuing, it seems that the sheriff 
may refuse unless ordered by a rule of court ; but that if, without a rule 
of court, all parties agree, and from a Jaxity in the surveillance or other- 
wise the debtor escapes, it will be a question of fact for a jury in an 
action against the sheriff by the creditor, whether the latter did not con- 
tribute to the escape. 


Tuts was an appeal from a decision of the supreme 
court of Bombay, whereby the court refused a motion to 
discharge the appellant out of custody. 

On 25th Aug. 1854, an action was commenced by the 
government of Bombay, for and on behalf of the East India. 
Company, against the appellant Haines, and a verdict ob- 
tained thereon for a large sum of money. A writ of ca. sa. 
was thereafter sued out, and the appellant was taken by 
the sheriff of Bombay, and detained in the gaol of Bom- 
bay until 18th July, 1855. During his imprisonment he 
was in a bad state of health, and the medical officer re- 
ported the same to the plaintiffs (respondents) in these 
terms :— “ A temporary release from his (appellant’s) pre- 
sent confinement is essentially necessary for the re-estab- 
lishment of his health.” The plaintitis thereupon wrote to 
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the sheriff: “The government is pleased to permit him 
(the appellant) temporarily to reside outside the gaol under 
such surveillance as may prove as little irksome as possi- 
ble to the prisoner while consistent with its perfect effi- 
ciency. ‘The superintendent of police has been instructed 
to render you all the assistance of which you may stand 
in need ‘for keeping Mr. 8. B. Haines under efficient 
surveillance while without the walls of the gaol.” In- 
structions were given accordingly to the superintendent of 
police to assist the sheriff in adopting efficient measures to 
prevent the appellant quitting the island of Bombay. 
These letters and instructions were communicated to the 
appellant by the sheriff, and read by him. The sheriff 
told the appellant, if he wished to avail himself of the 
ermission of the plaintiffs to reside outside the gaol, 
sheriff’s officers would be stationed in and about the 
house in which the defendant resided; and two of them 
would always remain in the house. The defendant was 
asked by the sheriff, if he wished to avail himself of this 
relaxation on the terms stated. The appellant wrote to 
the sheriff in reply: “Sir, I shall be grateful for any 
change ; and the consideration of my health is indeed most 
welcome.” In consequence of this letter the sheriff next 
day sent the appellant to a small house situated at Omer- 
carry, near the gaol, leaving sherifl’s officers, or peons, in 
the house, and pointing out one of these to the appellant, 
as an oflicer who would always be in the house. <A few 
days after, the defendant, accompanied by the sheriff's 
oflicers, went to a more convenient bungalow at Mazagon, 
where he remained about five months, viz., till the 3d Dee. 
1855. Previously to the latter date, the appellant’s wife 
having represented the appellant’s health to be bad, and 
not sufliciently restored to admit of his re-incarceration, 
the respondents caused him to be examined by a medical 
officer, who reported that his ill health arose from mental 
causes, and that incarceration would not affect him more 
than his being at large. ‘The sheriff accordingly sent an 
officer to take him back to gaol; but his wife refused ad- 
mittance to the oflicer on that occasion. Afterwards, 
however, he was taken by force, and re-incarcerated. 
During all the time the appellant had been at large, he 
had been guarded by sheriff’s officers. Previously to the 
appellant’s removal from gaol, he had received subsistence 
money from the respondents, and on his being allowed to 
go out of gaol this had been offered, but he declined it. 
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A motion was made by the appellant in the supreme 
court of Bombay, to dise harge him from the et ustody of the 
sheriff of Bombay, and that satisfaction might be entered 
on the judgment-roll. The facts set forth in the aflidavits 
were in substance what have already been stated. ‘The 
material part of the judgme nt was as follows: 

Yarptey, C. J.— The case has been ably ae on 
both sides, ‘end a great array of authorities, more or less 
bearing on the question, were cited. Most of those 
authorities related to the question, whether or not these 
facts would render the sheriff liable to an action of debt 
for the escape under the Statute of Westminster the 2d, 
if the relaxation of the duress of imprisonment had not 
been made by the license of the plaintiff; and I may at 
once say that it is perfectly clear that these facts would 
render the sheriff liable to such an action. Any relaxation 
whatever of the rigor of imprisonment by the sheriff of his 
own authority, would entitle the plaintiffs to maintain an 
action against him for the whole amount of the debt and 
costs. ‘That has been settled by a continuous series of 
authorities extending over several centuries down to the 
present time ; and moreover, it is equally clear, that if a de- 
fendant be discharged out of execution by the plaintill him- 
self, he cam never be taken in execution again upon the same 
judgment, even though it be agreed, at the time of his dis- 
charge, that if he should fail to satisfy the debt he should 
again be charged in execution. ‘There are several cases 
in the books to that effect, which were cited at the bar: 
such as Vigers v. Aldrich, 4 Burr. 2482; Jaques v. Withy, 
1 ‘I’. R. 557; Clarke v. Clement, 6 'T. R. 525; Tanner v. 
Hague, 7 T. R. 420; and Blackburn vy. Stupart, 2 Mast, 
243, which last is an exceedingly strong case, for there it 
had been expressly agreed that the plaintift should be at 
liberty again to take the defendant in execution if he failed 
to pe rform the conditions on which he was discharged ; 
but in all the cases cited there is the marked distinction 
between them and the present case, that there was an 
actual discharge of the defendant out of custody, not 
merely a relaxation of the rigor of imprisonment; and 
secondly, that the plaintiff relied on the recovery of his 
debt upon some substitute, actual or intended, for the 
judgment. It is, however, argued by the learned counsel 
for the defendant, that in every case in which there has 
been such a relaxation of duress as would, if permitted 
without the license of the plaintiff, render the sheriff liable 
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to an action for an escape, the defendant, if the relaxation 
had been permitted by the plaintiff himself, would be ab- 
solutely discharge sd from the execution, and would not be 
again liable to be taken in execution upon the same judg- 
ment, unless indeed he returned voluntarily into custody. 
Let us illustrate this argument by some of the decided 
eases. Itis laid down by Buller, mi in Benton v. Sutton, 
1 B. & P. 28, that if the sheriff’s officer take the prisoner 
out of the direct road it is an escape; so if the sheriff, on a 
writ of habeas corpus, carry the prisoner (in execution) 
round about a great way, for his accommodation, it is an 
escape, though he be in actual custody all the time ; 1 Mod. 
116. Now, “could it have been contended in these cases 
that, if the deviations had been by the license of the plain- 
tiff, the prisoner would have been thereby discharged out 
of execution? There is no decision to that effect to be 
found in the books; but in all the cases in which it was 
held that the prisoner was entitled to be released, there 
had been an actual discharge of him out of all custody. 
If he be allowed to go at perfect liberty for ever so short a 
time, by the leave and license of the det taining creditor, he 
cannot again be taken in execution on the same judgment. 
But a change of the place of imprisonment by the license of 
the pl: Lintifl, and with the consent of the defendant, is not a 
discharge out of custody. It manifests no intention on the 
part of the plaintiff no longer to rely upon the judgment 
and the process of law for recovery of his debt. 1 have not, 
however, been able to find any case in which it has been 
actually decided that the plaintiff may relax the rigor of 
imprisonment without thereby entitting the defendant to 
his discharge. In the absence of authority, therefore, we 
must be guided by the general principles of the law; and 
the principle upon which the sheriff has been made liable 
to an action for an escape, in every case in which he has 
allowed an indulgence to the prisoner inconsistent with 
strict duress, is, that the object of the imprisonment is to 
compel the defendant to pay the debt for which he is 
taken in execution, and the plaintiff is entitled to the 
benefit resulting from the full pressure of such duress ; and 
therefore, if the sheriff’ takes upon himself to remove any 
portion of that pressure, and thereby diminishes the proba- 
bility of the plaintifl’s recovering the amount of his debt, 
the statute of Westminster the 2d, c. 11, made the sheriff 
himself liable on an action of debt, for the full amount, 
—a severe and strict law, which has been mitigated in 
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England by a recent statute, enacting that the sheriff shall 
be liable only on an action upon the case for the damages 
sustained by the person or persons at whose suit such 
debtor was taken or imprisoned. But is the principle 
upon which the sheriff was held liable for an escape ap- 
plicable to the cases in which the relaxation of the duress 
is the act of the plaintiff himself? Is there any sound 
reason why the plaintiff might not allow his debtor an 
indulgence without sacrificing the whole of his demand ? 
If the argument of the learned counsel be correct, a de- 
taining creditor could not allow his debtor to be taken 
temporarily out of the gaol where he was detained, upon 
the utmost emergency —to visit the death-bed of a wife or 
child, for example — without the risk of thereby sacrificing 
the whole of his due; for, according to the argument, if the 
person did not choose voluntarily to return to the gaol, 
he could not be compelled to do so; because, according to 
the decided cases, such an indulgence, if permitted by the 
sheriff of his own authority, would doubtless be an escape, 
and therefore, it is argued, if permitted by the plaintiff, 
would operate as a discharge out of execution. But 1 
think I have shown that the principle upon which it would 
be such an escape as to render the sheriff liable, does not 
apply to make it a discharge by the plaintiff; and I con- 
fess it appears to me that it would be repugnant alike to 
reason and to humanity, to hold, that a detaining creditor 
might not partially forego the advantages, such as they 
are, resulting from the pressure of the duress of imprison- 
ment, and might not mitigate the rigor of such imprison- 
ment, except at the sacrifice of the whole debt and costs. 
It appears to me to be manifest, that there was no inten- 
tion upon the part of the plaintifls, in the present case, to 
set the defendant at liberty for one moment, nor to rely 
upon any other security for the payment of the balance of 
the debt, than the judgment and process of the court; and 
that the ‘defendant, although humanely permitted to reside 
out of the gaol for several months for the benefit of his 
health, was, ‘during the whole of that time, in the custody 
of the sheriff, and that he cannot therefore be held to have 
been discharged out of execution by the plaintiffs. 

The application in the supreme court of Bombay was 
accordingly refused. 

The defendant then appealed to the privy council. 

Sir /. Kelley, Q. C., and J. J. Powell, for the appellant, 
cited Blackburn v. Stupart, 2 East, 244; Viner’s Abr. 
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“Escape A. & N.” 41: Comyn’s Dig. “ Escape ;” Bac. 
“ “* Escape B.;” Baker v. Ridgway, 2 Bing. 41; Jones 

. Pope, 1 Wms’. aaa 35; Towers v. Newton, 1 Q. B. 
319: Tanner v. Meus, 7 'T. R. 420; Eales v. Frazer, 6 
Man. & Gr. 755; Atkinson v. Jameson, 5 T. R. 25; Wil- 
liams v. Mostyn, 4 M. & W. 145; Benton v. Sutton, 1 B. 
& P. 24: Hawkins v. Plomer, 2 W. Bl. 1048. 

Wieram, Q. C., Forsyth and W. H. Melvill for the re- 
spondents were not called upon. 

The Right Honorable Sir Joun Patrrson.— This case 
comes before their Lordships under peculiar circumstances ; 
as, indeed, it came before the court at Bombay. It should 
always be remembered, that in all cases we must look at 
the circumstances of the case before us in order to see 
whether or not the principles of law are to be strictly ap- 
plied to the case, or whether there is any relaxation of 
what are supposed to be the strict principles of law. A 
question was constantly argued before the court of Bom- 
bay, and has been argue ‘d here, as to what will be the 
consequence to the sheriff upon the question of escape ; 
but really that is not the question in this cause. ‘There 
cannot be the slightest doubt in the world, that if these 
circumstances had taken place by the authority of the 
sherift— if the sheriff, upon the representation that the 
defendant was sullering very severely in his health, had 
taken upon himself to make this relaxation of the im- 
prisonment, and had suflered the defendant, accompanied 
by ever so many of his own olflicers, to go and reside in a 
honse of his own — it would have been an escape ; no- 
body doubts that; there is no question at all about it; and 
why?  Beeause the sheriff having taken a party in execu- 
tion under a capias ad satisfaciendum, is bound to keep 
him in his gaol, and he cannot make a gaol for himself of 
his own authority; he is bound to keep him there tn arcta 
custodia, in order to enforce payment of the debt; and if 
he relaxes that arctam custodiam at all, so far the pressure 
to compel the payment of the debt is relaxed also, which 
the sheriff has no right to do. Upon that principle it is 
that when the sheriff had suffered a man to go out of gaol, 
even in the custody of one of his officers, or, as in the case 
of Benton v. Sutton, he had suffered him to go before he 
was taken to gaol away from the lockup-house in the 
custody of one of his officers, it was held to be an escape. 
Whether it was held to be going at large again or not 
may be quite another question, ‘with respect “to the mere 
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words “ going at large;” but it constituted an escape so 
far as the sheriff! was concerne ‘d, and entitled the plaintiff, 
if he thought fit, to bring an action against the sheriff for 
that escape. Forme rly, he would have recovered the 
whole amount; latterly, it has been altered, and he would 
recover damages only; but that is immaterial. There is 
no doubt, therefore, that the sheriff! of his own authority 

could not have done this thing. But then look at the 
peculiar circumstances of the case. The plaintiff in all 
cases, in order to be barred from continuing his execution, 
and from having the benefit of his judgment, must volun- 
tarily discharge the defendant out of custody. If he does 
discharge him out of custody, I agree that, if it be only 
for a week, he cannot by any agreement which he may 
have made with the defendant, afterwards retake him, 
although the defendant may possibly have agreed that if 
he does not pay the money within a week he shall be 
retaken. That is decided law; it has been held so; so it 
stands, and there is no doubt about it. But the question 
in this case really is, whether or not the plaintiffs ever did 
consent to discharge, and ever did discharge, the defend- 
ant out of custody. Now, supposing that the defendant 
was in a bad state of health, as it is said, and supposing 
that it had arisen from his confinement in prison, and that 
he had applied to the court of Bombay, from which this 
execution issued, for a rule of court, and that, for the sake 
of saving his life, or for the benefit of his health, he had 
been allowed to be taken from the prison, and put in some 
other place, and there kept by some sherifl’s officer, if the 
court had thought fit to grant that indulgence, even against 
the will of the pl: lintiffs, and had made a rule of court to 
that eflect, and he had been removed under that rule of 
court, and had been kept in the charge of a sheriff's oflicer 
in a private house, can there be the slightest doubt in the 
world that he would then still have been in the custody of 
the sheriff? I cannot conceive that ‘there would have 
been the slightest doubt of it. They did not apply fora 
rule of court, but they did it at once. It is said in the 
case that the defendant did not solicit it. No, he did not 
solicit it, no doubt; but it was done (and here we have the 
account of the plaintiffs) upon the representation of the 
medical officer inquiring into the state of the man’s health. 
Then what did they do? They write a letter to the 
sheriff, and they say that in consequence of the state of 
the defendant’s health, a temporary release from confine- 
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ment in the gaol itself is essentially necessary, and that 
“ government is pleased to permit him temporarily to re- 
side outside the gaol under such surveillance as may prove 

as little irksome 2 as possible to the prisoner, while consist- 
ent with its perfect efliciency.” What does that mean? 
The perfect efliciency of keeping him in custody ; it cannot 
mean anything else by possibility. ‘Then what is the 
letter to the superintendent of the police? Why it recites 
that same thing, that the defendant has been allowed to 
be so under surveillance, and directs him also to take care 
that he does not go out of the island. This is communi- 
cated to the defendant. ‘The defendant in answer verbally 
agrees to it, and expresses his willingness to avail himself 
of that permission. But not only that, he actually writes 
a letter to the sheriff, and he says: “ Sir, I shall be grateful 
for any change, and the consideration for my health is 
indeed most welcome.” Then he goes out of the house 
with a sherifl’s officer, and makes use of this permission, 
having so written. Now really, can any human being 
doubt. but that the object. of the plaintiffs was kindness 
towards the defendant, in consequence of the state of his 
health? Their object was to keep the judgment and 
the writ of capias ad satisfaciendum still on foot, and to 
keep him in the actual custody of the sheriff; that was 
their object clearly. A place where his health might be 
re-established was constituted a special prison for that 
purpose. ‘The defendant agrees to that, and is thank- 
ful for it. ‘Then surely he must be estopped, as_ it 
were (it is a sort of estoppel), from saying that the 
custody in which he then was, was not the custody 
of the sherifl, when both parties intended it to be 
so, and that in point of law such custody should be 
treated as the custody of the sheriff. Now, something 
was said about the 22d August. On the 22d August, it 
seems that there was an order on the part of the govern- 
ment that the defendant should be taken back to prison, 
and the sherift’s officer goes to the house where he is, for the 
purpose of retaking him, and taking him back to prison. 
When I say retaking him, I mean taking him back to prison 
— because the contention is, that he was always in the 
custody of the sheriff, that he was always taken, as it 
were, and continued taken — but bringing him back to the 
gaol at Bombay — it seems that in the case on the part of 
the appellant, it is stated that the wife resisted it, and said 
that they considered that he was not legally in custody at 
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all. On the part of the respondents, the ease stated that 
she alleged her husband to be in a very bad state of health 
indeed, and that it would be dangerous to remove him, 
although she did also allege that they did not consider 
him to be in the custody of the sheriff at all. The deputy 
sheriff, on account of what he considered to be the state of 
the man’s health, did not act upon that order, and remain- 
ed quiet, the peons, — the sherifl’s officers, — still con- 
tinuing about just the same; they never had notice to 
retire, or were warned off at all, or told to go about their 
business by the defendant, but he continued in this house 
with these oflicers until the 3d December, and then he 
was taken back. ‘Then it is said that it may be con- 
sidered that on the 22d August he revoked his consent, 
and that from that time he had a right to say that he was 
at large. But, be it observed, that the custody, such as it 
was, and the sherill’s oflicer keeping that custody, re- 
mained just the same after the 22d August, till the 3d 
December, — there was no voluntary esc ape pe rmitted by 
the sherifl. It was not the intention of the sheriff to let 
him go, or to be in any different kind of situation from 
what he was in before; nor was it the intention of the 
respondents, nor, as far as I know, the intention of the 
appellants; therefore, he was so detained from the first to 
the last under this agreement. It is said, that if parties 
can make such an agreement as this, to substitute one 
place of imprisonment for another, the sheriff will be 
placed in a very unfortunate situation, and may be liable 
for an escape in a very different manner, and under very 
different circumstances from what he would be if the 
prisoner continued in the gaol itself; and that is very true. 
If the sheriff had it communicated to him by the plaintiffs 
that he was inclined to grant this indulgence to the 
prisoner, and that he might go to another house in the 
custody of the sheriff’s oflicers, | am not at all prepared to 
state that the sheriff might not say, “ I will not do any 
such thing; I have him here under a capias ad satisfacien- 
dum, and unless you have a rule of court for the purpose, 
I shall not consent to any such thing, because | cannot 
have the same strict custody over the party, and the means 
of keeping him in custody at another house,— at this 
substituted prison, as it were, — that | have when he is in 
gaol, and therefore I will not consent to anything of the 
sort; if you mean to take him, discharge him; you have 
authority” to do it yourself, and take him yourself; make 
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your agreement with him-as you please; I will have 
nothing to do with it.” Still the sheriff may consent to do 
it; the sheriff did consent to do it; and all parties did 
consent to do it. I apprehend that the sheriff, when the 
defendant was in the private house with all his oflicers 
about him, might be liable to an action for escape, if it 
appeared that he had not used proper care, that he had 
removed his peons, or had employed persons who had not 
taken suflicient care, and watched to prevent the prisoner 
from escaping. Still it would be, under all the circum- 
stances, for a jury to consider whether the plaintiff being 
in some measure instrumental in it, he ought to recover 
against the sheriff at all; it would be a question of fact, to 
be decided under all the circumstances of the case. The 
creditor may, under certain circumstances, or if he feels it 
to be really material and important to the debtor, change 
the place of imprisonment, and relax somewhat the rigor 
of imprisonment, without at all discharging the debtor 
from his debt, it clearly not being the meaning of either 
party that any such discharge should take place. I should 
say that this opinion must not be taken to go the length 
of supposing that it would be possible, for instance, for a 
plaintiff to say to a defendant, * Oh, you may go ‘ahout 
just where you please, but it shall be considered that you 
are in custody ;” because that would be a fallacy and an 
absurdity. But here was an actual removal from one 
house to another, and an actual custody of some sort con- 
tinuing, which was intended to continue as a custody 
bona fide, as far as we can judge from all the circumstances 
of the case. Under these circumstances we think that the 

judgment of the court below is very good and very clear, 
and very right; that there is a distinction between the 
duty of the sheriff to keep a man in arcta custodia, and the 
question, whether or not any act of the plaintiff has been 
such as to discharge the prisoner. ‘They are totally differ- 
ent questions, and here there is clearly no intention to 
discharge the prisoner; there is no act done by the plain- 
tiffs which, in point of law, necessarily operates to that 
eflect. It was not the intention of either party that he 
should be discharged; it was a matter of indulgence and 
of kindness to him, and certainly he does not appear to 
have made a very grateful return for it. However, if in 
point of strict law he is entitled to be discharged, and the 
debtor is so discharged by the plaintiffs, the law must take 


its course whether he i is grateful or not grateful, or whether ° 
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it is a gracious proceeding or not a gracious proceeding. 
There is nothing in the principle of the law to prevent this 
from being clearly a continuing custody of the sheriff by 
the arrangement of the parties, and therefore we think that 
this appeal must be dismissed, and of course dismissed 
with costs. 

The Lords of the committee will, therefore, humbly re- 
commend as their opinion to her Majesty, that the judg- 
ment of the supreme court of judicature at Bombay of the 
dd Jan. 1856, ought to be atlirmed, and this appeal dis- 
missed with costs. 

J. H. Kays, appellant’s attorney. 

Lawford and Waterhouse, respondents’ attorneys. 

Aifirmed with costs. 


Cases in (Maine. 


Supreme Judicial Court. Cumberland County. May 
Term, 1857. ; 


Woopwarp, in Eq. v. Jorpan. 


Voluntary association — partnership — equity jurisdiction. 


In a voluntary association, the parties composing it must sustain 
to each other the relation of partners; and the association of the 
several individuals must constitute a partnership in law, in order to 
clothe the court with equity jurisdiction. 

If the parties are joint owners or tenants in common, having a 
distinct or independent interest in the property, although that in- 
terest is undivided, and neither can dispose of the whole property, 
or act for the others in relation thereto, but only for his own share, 
and to the extent of his own several right; they are not partners, 
and this court has no equity power in such case. 

In ordinary partnerships, and in the absence of fraud on the 
part of the purchaser, each partner has the complete jus dispo- 
nendi of the whole partnership interests, and is considered to be 
the authorized agent of the firm. 


FILes v. Macoon. 


Form of action. 


An action of trespass on the case is maintainable by the owners 
of the fee, against a tenant at will, for acts prejudicial to the in- 
heritance. 








Sree Pee 


os - 


ale SO SP ge a 


tn a ee 


y pee 
oe e 


6 


~o 5 he 








Supreme Judicial Court of Maine. 


Hupson v. CARMAN. 
Corporations — proofs of their existence. 


The books of a corporation are the regular evidence of its 
doings. 

If books cannot be produced, an acceptance of the charter may 
be proved by implication from the acts of the company, if such 
acts are capable of proof. 

In an action to recover from an individual stockholder the amount 
of a creditor’s execution and costs, obtained against a corporation, 
it is necessary, if required, that the existence and organization of 
the company should be proved —of which facts the judgment 
obtained may not be conclusive evidence. 


SLAKE v. BAKER. 
Exemption from attachment. 


This was an action of trespass against a deputy sheriff, for tak- 
ing on execution and selling certain corn and grain, the property 
of the plaintiffs, alleged by them to have been exempted from 
such taking, by the revised statutes. The following points were 
thereupon decided by the full court : — 

Held, that the exemption by statute of a debtor’s “corn and 
grain, necessary and sufficient for the sustenance of himself and 
his family, not exceeding thirty bushels,’ does not extend to those 
species of grain which may, by sales or exchanges, indirectly con- 
tribute to the same end, when they are unsuitable to be used 
in the making of bread, and are not so designed by the owner. 
Hence, to entitle a debtor to the exemption, the corn and grain 
in themselves must be necessary for the object expressed in the 
statute. 

If the debtor is unmarried, or has no family depending on him 
for support, but is a boarder, or in such a situation that he can 
have no design to use corn or grain as food for himself or his 
family, these articles do not become necessary, and are not exempt. 


Fox v. Corey. 
Landlord and tenant. 


The legal liability of a lessee to pay rent to his lessor, continues 
until their relation as landlord and tenant ceases; and this, not- 
withstanding notice by the former to the latter, that he (the tenant) 
was to pay the rent to a third party. 

Whether the provisions of the Statute of 4th Anne, c. 16, by 
which a tenant, having notice of a conveyance of the premises to 
a third party, is liable to pay rent to the latter without attornment, 
have been adopted in this State — quere. 
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WHEELER v. Haskins. 
Principal and agent — Damages. 


An agent of another to sell real estate must account to the 
administratrix of his principal on demand, for the proceeds of the 
sale ; and if he does not so account he is liable in damages. 

The measure of damages is the amount for which the property 
was sold, and interest from the time when demand was made to 
account. 


Baker, Petitioner for mandamus, v. Jounson, County Treasurer. 
Mandamus — Officer. 


[The petitioner held a commission as sheriff, and attended and 
performed services at two terms of the supreme court, sitting at 
nisi prius, for which his fees were certified by the presiding judge. 
Another person also held a commission from the governor, of later 
date, as sheriff of the same county, who appeared at the same 
terms of the court, with his deputies, and reported himself as ready 
to perform the usual services as an officer of that court. But the 
court recognized the former. 

The county treasurer refused to pay the certified bill of costs 
presented by Baker, whereupon the latter petitioned for a writ of 
mandamus. The court below, without acting on the petition, 
ordered it to be reported up to the full court for decision. ‘The 
following, among other rulings, were made upon the questions in 
issue. ] 

The supreme court, as a law court, has no original jurisdiction. 

If the parties at nisi prius cannot agree upon questions of law 
to go up to the full court, the case must be determined there, and 
the aggrieved party may allege exceptions. The presiding judge 
has no power to order the evidence to be reported, or the parties 
to agree upon a statement of facts. 

Mandamus is a prerogative writ, and is to be used only where 
the law has provided no specific remedy, or where it is doubtful 
whether there is another remedy. But to authorize a mandamus, 
there must be a specific legal right, as well as the want of a 
specific legal remedy. 

The supreme court has ample authority to maintain order while 
in session, and may employ for that purpose such officers as it 
may deem necessary. The fees of officers in attendance are 
taxable by the court; and when so taxed the county treasurer must 
pay them. 

If he refuses, mandamus may be sustained, as the law gives no 
remedy against the county; nor against him as treasurer; nor 
upon his official bond. 
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Storer v. Litre. 
Foreclosure of mortgage. 


Where a party claims title to real estate by statute provisions, 
he must show, in order to succeed, a strict compliance with such 
provisions. 

The right of redemption of property mortgaged cannot be fore- 
closed under the second mode provided in the Statute of 1821, c. 
39, without an actual entry by the mortgagee. 

The act of 1839, ch. 372, additional, makes provision only as 
to the manner of authenticating notice of such entry and its 
registry. 


Mvuzzey v. Proprietors or Union WHarr. 
Extinguishment of easement. 


The lawful location of a street will extinguish an easement. 


Tewksbury v. Hayes. 
Action — Privity. 


An action cannot be maintained by the plaintiff on an agreement 
made by the defendant with a third party to pay such third party. 

It seems that such action cannot be maintained, though the con- 
sideration for the agreement moved from the plaintiff. 


Woopsury Davis, memorialist, ex parte. 
Powers and duties of the supreme judicial court. 


The governor, by advice of the executive council, upon address 
of the legislature, removed the memorialist from office as a justice 
of the supreme judicial court. 

Held, that when the question is properly presented, it is the im- 
perative duty of the court to decide whether the proceedings pre- 
liminary to the address were valid or otherwise, and whether the 
removal was in conformity to the provisions of the constitution. 

The excutive has no authority to give practical interpretation to 
the laws in conflict with the legal opinions of this court, properly 
given. The legislature has no power to legislate in violation of the 
constitution. Whenever the executive or legislative branch of the 
government exercise a power, not authorized by the constitution, 
the judiciary, on a proper submission of the questions, must sit in 
judgment on such acts, and pronounce them valid or otherwise. 
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Where the statutes have not interfered to modify or change the 
common law, the different writs and processes, which have long 
been in use for the purpose of obtaining redress, are essential 
modes of remedy for alleged injuries. ‘The writs of certiorari, 
prohibition, mandamus, and quo warranto, and many other pro- 
cesses at common law, have undergone no material change. 

In a suit at common law, a service upon the person adversely 
interested is essential. 

The court has no jurisdiction in the case of a mere memorial, 
alleging that the acts of co-ordinate branches of the government 
are “irregular, unlawful, and unconstitutional, especially when no 
notice has been served upon any one adversely interested, and no 
one has appeared voluntarily and claimed to be heard in answer. 


McGuincney v. Barrows. 
Search warrants — Intoxicating liquors. 


An officer is not justified in entering a dwelling-house for the 
purpose of seizing intoxicating liquors, under a warrant issed o_s 
the Statute of 1858, ch. 48, sec 11, unless it is either alleged i 
the warrant, that a shop for the sale ‘of such liquors is kept in Ps 
house, or a part of it; or that the preliminary testimony pre- 
scribed in said section has been taken. 

It is not sufficient to allege in the warrant that such liquors are 
kept, &c., “in the shop, and the premises, and dwelling-house 
connected therewith,’ unless it appears that such testimony has 
been taken. 

It must also appear that the liquors were intended by the owner 
for sale, in violation of the statute. 

A warrant to search the dwelling-house of a person only author- 
izes the officer to search the house in which such person lives ; and 
if he searches a house hired and occupied by another, though 
owned by such person, he is guilty of trespass. 


Fickxett v. Swirt. 
Evidence — Admissions of parties in interest — Nonsuit. 


The declarations of a party to the record, or of one identified 
in interest with him, are, as against such party, admissible in evi- 
dence. 

The law in regard to this source of evidence, looks chiefly to 
the real party in interest, and gives to their admissions the same 
weight as though they were parties to the record. 

In an action against one of two partners, brought for the re- 
covery of a claim against the partnership, the declarations of the 
other partner are admissible. 

A nonsuit ought not to be ordered, though the presiding judge 
may have drawn proper inferences from the testimony, and arrived 
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at a correct result, if the facts were such as to have justified the 
jury in coming to a different conclusion, without much danger of 
their verdict being set aside as against the weight of evidence. 


Dyer v. BurnaaM. 


Special action for false disclosure. 

The Rev. Sts. ch. 148, § 47, provides that whenever a debtor 
shall wilfully make a false disclosure, or withhold or suppress the 
truth, the creditor may commence a special action of the case 
against him, particularly alleging the false oath, and fraudulent 
concealment of such debtor’s estate or property, and on oath, 
before some justice of the peace, may declare his belief of the 
truth of the allegations in the writ and declaration; and the 
justice administering the oath shall certify the same on the writ. 
The debtor shall thereupon be held to bail. 

This remedy has its foundation in the statute alone. 

The oath and certificate thereof, by a justice of the peace, re- 
quired by the statute, are necessary to make the allegations in the 
writ and declaration effectual under the statute. 


Dana v. HasKELt. 
Fraudulent conveyances — Remedy in equity. 


When it is attempted to reach the avails of property fraudulently 
conveyed, by process in equity, it should appear that a judgment 
of some description has been obiained, which cannot be impeached 
by the party to be affected by the relief sought; and that every- 
thing which the law requires has been done to obtain satisfaction. 

Before a court of equity will interfere to afford relief, the plain- 
tiff must show that he has an interest in the subject-matter to which 
his bill relates, 


Penobscot County. 
Lambert, in Eq. v. Hitt. 
Levy on real estate. 

The extent of an execution on lands, accepted by the creditor, 
is a statute purchase of the debtor’s estate. 

In a statute title by levy everything made necessary by the 
statute to pass the property must appear by the return of the 
officer, and, when recorded, it must, by the record, appear to have 
been done. 

When an execution and levy thereof have been recorded, there 
can be no other notice of the previous proceedings, by which sub- 
sequent attaching creditors or purchasers can be affected. 

To reform a levy so recorded, and deeds consequent on the levy, 
thereby changing existing legal titles, would render the registry of 
deeds of little value, as furnishing certain evidence of title to real 
estate 
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Fiske v. Houmes, anp Srocxwett, Trustee. 
Subsequent assent to a transaction. — 


The absence of previous or contemporaneous assent to a trans- 
action, renders its ultimate validity contingent, it being doubtful 
whether the necessary ratification will ever be given. 

It follows that a subsequent assent does not relate back so as to 
prejudice a party, whose conduct has been guided by the transac- 
tion as it actually occurred. 

Still less will a party be injuriously affected by a subsequent 
assent to, or affirmation of an act, if the party assenting or affirm- 
ne rey when the act was communicated, disaffirmed and repu- 

lated it. 


PINGREE v. SNELL. 
Offer to be defaulted — costs thereupon. 


The Revised Statutes, ch. 115, § 22, provides that “in any 
action, &c., the defendant may offer and consent in writing to be 
defaulted, and that judgment may be entered against him for a 
specified sum as damages; and the same shall be entered of 
record, and the time when the offer was made ; and if the plain- 
tiff shall proceed to trial, and recover no greater sum for his debt 
or damage up to the time when the offer was made, the defendant 
shall recover his costs of the plaintiff from the time of such offer, 
up to the time of trial.” 

Held, that, to entitle defendant to costs after such offer, the 
plaintiff must (1) “ proceed to trial,” and (2) fail to recover ‘a 
greater sum for his debt or damage ” than the amount offered. 

Therefore, if there has been no trial, there can be no taxation 
of costs. 


Lewis v. Brown. 
Opinions of a witness. 

In general, the opinion of a witness is not evidence. [le must 
speak of facts. The opinion may have been derived from some 
unwarrantable deduction of the mind, or from premises not well 
established. 


Situ, in Eq. v. Parker. 
Conveyances of land with intent to defraud. 


A voluntary conveyance, by one largely indebted and insolvent, 
made with the intent to defraud his creditors, with a trust, either 
expressed or secret, in favor of the grantor, is void as against sub- 
sequent creditors, 

A. mortgages his real estate to the assignor of B., and allows 
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the mortgage to be foreclosed by B., with the understanding with 
B. that he should be allowed to ‘redeem, notwithstanding the fore- 
closure. Then B. conveys to C. in trust for the wife “of A. and 
his children, and ultimately, upon certain contingencies, for the 
benefit of A. himself. ‘Th's being done with the design to defraud 
the creditors of A., it was held, that the transaction was void 
against subsequent creditors. 

“In such case the mortgage, or the purchase money, having been 
paid by the grantor (and ‘debtor), the premises become equitably 
his property, and the transaction will, for the purpose of protecting 
the creditor attempted to be defrauded, place the title in equity, 
where, according to the real intention of the parties, it was to be 
beneficially fixed. 


Vinton v. WEAVER. 
Warrants — Liability of officers. 


A magistrate’s warrant of commitment must show his authority 
for issuing it; and if it show the want of authority, it affords no 
protection to an officer by whom an arrest may have been made. 

Where a principal officer is liable, his aids, acting by his orders, 
are also liable. 

If the taking under a warrant is unlawful, resistance is lawful. 


Iluse v. Russet. 
Assumpsit for use and occupation. 


Assumpsit for use and occupation of land will not lie, unless 
upon some contract between the parties, express or implied. 


Foster v. PAvLk. 
Bank check. 


Bank checks, in form and effect, are bills of exchange. 

As between the holder and drawer, on failure of the drawee to 
pay; a demand at any time before an action is commenced, will 
be sufficient, unless it appear that the drawer has sustained an 
injury by delay. 

The indorser of a check may be holden on proper notice, after 
payment has been refused by the drawee upon a legal demand, or 
any state of facts which amounts to a dishonor of the same. 

A check drawn ona bank in which the drawer has no funds, need 
not be presented at all in order te maintain an action. 

The holder of a check is, prima facie, the rightful owner of it. 

A check payable to bearer, is transferable by delivery. 

The holder of a check need not prove a consideration for it, 
unless he possesses it under suspicious circumstances. 

An exchange of checks constitutes a good consideration in each 
case, 
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Tuurston v. ApAMs. 
Warrant by justice of the peace — Officer — Intoxicating liquors. 


A warrant against the person, issued by an inferior court, affords 
no protection to the officer serving it, when the court has no juris- 
diction over the subject-matter of the offence, or when it is appa- 
rent on the face of the process that tie court has exceeded its 
authority. 

If a warrant issued by a justice of the peace be such that it 
may be lawfully resisted, or the person taken by it released on 
habeas corpus, then it is a warrant which the justice is unauthorized 
to issue. 

Such a warrant an officer need not obey, and at common law he 
will not be protected by it if he attempts to execute it. 

When the warrant is imperfectly expressed, the officer may be 
bound to act, if the subject-matter be within the jurisdiction of the 
magistrate. When no cause is expressed in the warrant, there is no 
question as to the want of jurisdiction. 

When the process is ta rem, the same general principles are 
applicable. The rights of the officer are determined upon what 
is apparent on the face of the warrant. He is not responsible for 
antecedent errors. 

The provision in sec. 16, of the act of 1851, that no action 
of any kind shall be maintained in this State “ for the recovery or 
possession of spirituous liquors or the value thereof,” the same 
being kept for sale in violation of law, is constitutional. 


liecent Unglish Cases. 


[Condensed from the Law Times.] 


House of Lords. 
Scott v. AVERY. 
Arliitration. 


Action on a policy of insurance. ‘The defence was that, by the 
terms of one of the rules of the association, binding upon all policy 
holders, any difference concerning any loss or any other matters 
relating to the insurance, should be left to arbitrators. 
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2.24 Recent English Cases. 

Held, (upon consultation with the learned judges, and affirming 
the judgment of the exchequer chamber), that the plaintiff could 
maintain no action until he had submitted the dispute to arbitra- 
tors, as provided by the rule. [ Martin, 8., Crompton, J., and Al- 
derson, B., dissenting. } 

Nore. This very important case, which overturns the law established 
in England from the time of Lord Kenyon, at least, and generally follow- 
ed in this country, would have received a more extended notice, but that 
it has already been published in the last volume of the English Law and 
Equity Reports, vol. 36, p. 1, and as we do not intend to reprint cases 
which we suppose within the reach of most of our readers, we refer to that 
report. 


Judicial Committee of the Privy Council. 


Scoutar v. PLowricur. 
Will— Presumption of unfair dealing. 


Where a will has been duly executed, and the testator was of 
sound mind, the presumption ordinarily is that the will is valid. 
But if it be shown that the will was prepared by the party chiefly 
benefitted, who was a stranger to the family of the testator, the 
rule is different. 

In this case, the deceased was a sculptor, residing in London, 
having no near relation excepting his brother, the appellant, re- 
siding in Scotland, with whom he had not had much intercourse 
for several years. ‘The appellee who was named as chief legatee, 
was a young man who had made the acquaintance of the testator 
a few months only before his decease, and had become his partner 
without contributing anything to the capital of the firm. There 
was no evidence excepting from the oath of the appellee himself, 
to show that the testator was aware of the nature of the bequests 
contained in his will. On the other hand there was evidence tend- 
ing to show that the appellee had caused the will to be prepared 
and executed, and had thrown impediments in the way of the tes- 
tator’s seeing his friends, and preparing another will after the first 
had been signed. Probate was therefore refused. 


Court of Appeal in Chancery. 
Before the Lorp CuanceLior. 


Draycott v. Woop. 


Will — Construciion. 


A testator left his property to trustees, in trust, to pay the in- 
come to his wife during her life, and after her decease to pay one 
moiety or equal half part of the yearly interest and produce to 
the brothers and sisters of his wife, who should be living at her 
decease, share and share alike; and directed that the bequest to 
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these legatees, (mentioned as being nine in number,) should be 
deemed to be vested interests in them. Ali the nine brothers and 
sisters of the wife survived the testator, but only two of them were 
living on the Geath of the wife. 

Held, (affirming the decision of Wood, V. C.), that only the two 
who survived the wife took under the ‘will, notwithstanding the 
words relating to vesting, especially as the testator, in other parts 
of his will, used these latter words without strict technical ac- 
curacy. 


V. C. Kindersley’s Court. 
Barkwortu v. YounG. 


Statute of frauds — Note in writing — Demurrer — Parties. 


By a bill in equity, the following facts appeared. In 1840, a 
testator, in contemplation of the marriage of his daughter with the 
plaintiff, promised to leave her an equal share with his other chil- 
dren at his death, and on the faith of the promise the marriage was 
contracted. The daughter died, leaving two children who sur 
vived the testator. After the di 1ughter’ s death, certain disputes 
arose between the plaintiff and his father-in-law, the testator, who 
endeavored to procure a commission of lunacy against the plaintiff, in 
the course of which the plaintiff made affidavit that the testator was 
not a man of property, because “ in the marriage of his daughter, 
he had confessed his inability to give her any marriage portion.” 
The testator by affidavit denied this statement, and alleged that 
“according to the best of his recollection, the words made use of 
on that occasion were, ‘ There will be no money for you now, 
but at my death, she [the wife] shall share with the rest of my 
children.’ The testator by his will gave all his property to an- 
other of his children, and this bill was brought against the execu- 
trix for a specific performance of the agreement. On demurrer to 
the bill, it was 

Held, that the promise alleged in the bill, not being charged as 
being written, must be taken to have been a verbal promise, and 
that the objection that it should have been in writing was well 
taken by demurrer. But that the affidavit filed in the subsequent 
proceedings in lunacy must be presumed to have been signed by 
the testator, and was a sufficient note in writing under the statute 
of frauds. And that the death of the daughter, leaving issue, did 
not render the performance of the agreement impossible, because 
by the 23d sec. of the Witts Act, 7 Will. IV. and 1 Vict. c. 26, 
there would be no lapse in such a case, and even if the will had 
been made after the death of the daughter, her issue would have 
been entitled. Winter v. Winter, 5 Hare, 306; Mower v. Orr, 
7 Hare, 473. 
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Grover v. Raper. 
Will — Construction — Gift — Invalid gift over. 


A testator by his will gave all his property to trustees for the 
sole and absolute benefit of his daughter, until she should attain 
the age of twenty-five, and in the event of her marrying before 
that age, in trust for her sole and separate use ; but in the event of 
her remaining single, or being in a state of widowhood at that age, 
she was to have the power of disposing of the whole property by 
will. 

The daughter attained the age of twenty-five without having 
been married, and brought this petition to have her interest de- 
fined. 

Held, that the gift to the petitioner, taken with the power of dis- 
posal, showed an intention to make her estate an absolute one, if 
she should reach the age of twenty-five ; and that this event having 
happened, she was absolutely entitled, and the gift over became 
incompatible, and must be pronounced invalid. 


Admiralty Instance Court. 
Tue Pactouvs. 
Collision — Rule of damages — Repairs. 


The owners of a ship damaged by collision are entitled to the 
full expense of repairing all the damages caused by the collision, 
and restoring the vessel to a seaworthy condition, although the re- 
pairs so made should render the vessel more valuable than she 
was before the disaster. The court is very reluctant to reverse 
the judgment of the registrar and merchants upon questions of 
detail. 


Rolls’ Court. 
Evans v. Evans. 


Execution of Power. 


A married woman, having a power of appointment under her 
marriage settlement, and also under the will of her father, made a 
will which ran thus ;: ** This is my last will and testament concern- 
ing the disposal of the property and income which [ am now, or 
may become possessed of,” and contained no reference to the 
powers. At the time of her death there was an accumulation of 
income, since the last payment, of £92, and the testator had a 
reversionary interest in certain property held in trust for her 
mother, who survived her. 

Held, that the will was not a due execution of either power, but 
was satisfied by the income and reversionary property. 
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SHELFORD v. ACKLAND. 


Execution of power. ’ 


Where a testatrix under similar circumstances with those exist- 
ing in the last case, excepting that there was no property on which 
the will could operate besides those embraced in the settlement, 
made a will in these words: “I give to A. £2600; and I nominate 
B. executor of this my will.” 

Held, a good execution of the power. 


Reimars v. Drvce. 
Foreign judgment — How far examinable — Delay in enforcing. 


A foreign judgment which is sought to be enforced in England, 
is examinable for error, either of law or fact, apparent on its face. 
Where the foreign court appends to its judgment the reasons or 
grounds thereof, they are examinable for the purpose of ascertain- 
ing whether there is error in the judgment. 

Where a foreigner, residing in Hanover, recovered a judgment 
in the highest court there, in 1842, against an Englishman, resid- 
ing in London, and took no measures to enforce it “until 1855, and 
the original defendant in the meantime died, and his estate had 
been administered in ignorance of the claim :— 

Heid, that the de lay was unreasonable, and that the court would 
not assist in enforcing so stale a demand. 


Queen’s Bench. 


Humrrey v. DALE. 


Principal and agent — Personal liability of broker — Contract of sale— 
Usage. 


D. M. & Co., the defendants, were brokers, and were employed to 
buy oil for B.; they negotiated with T. & M. brokers, who had oil 
to sell for the plaintiff, and having made the purchase, the defend- 
ants gave the following note: —*‘ 14 August, 1855. Sold for 
Messrs. T. & M. to our principals, ten ton of linseed oil, of mer- 
chantable quality, at £44 per ton, real tare and usual draft, to be 
free delivered during the last fourteen days of February next, 
paid for in meaty money, allowing 24 per cent. discount. D. M. 
Co. brokers, } per cent. brokerage to D. M. & Co.” The name 
of the principal for whom the defendants bought, was not disclosed 
until the 28th of February, when he had become insolvent. At 
the trial the plaintiff proved that he was the person for whom the 
oil was sold, and proved a usage in the trade, that whenever a 
broker purchased without disclosing his principal, he might be 
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held liable as the purchaser. The opinion of the court which we 
condense, was delivered by 

Lorp Campsé.t, C. J. — It was objected that, upon this state of 
facts, there was no evidence of any contract ; if ‘of any, that it was 
between T. & M. and the defendants, and not between the plaintiff 
and them; and the admissibility of the evidence of usage has also 
been debated. Upon consideration, we think that there is no 
foundation for either objection. Parol evidence was clearly ad- 
missible to show the circumstances under which the contract was 
made, and the relation of the plaintiff and defendant to it, and to 
each other in respect of it. By the note the defendants, signing 
as brokers, say that they have sold for T. & M. to their own prin- 
cipal, whom they do not name, but for whom they, by necessary 
implication say that they have bought. It cannot be doubted that, 
though by the note they say that they have sold for ‘T. & M., the 
plaintiff might show that T. & M. were only his agents, and 
that he was in fact the principal for whom the defendants sold, 
and with whom, if with any one, as the seller, the contract was 
made. But the defendants also state that they have bought, for 
they say that they sold to a person who is their principal ; which 
must mean their principal as buyer in that transaction. Whether 
they had authority from him so to bind him by the signature, is not 
now the question as against him; but as against themselves they 
cannot deny that they have made such purchase as they themselves 
state. We have thus, as the case now stands, clear evidence of 
a contract of bargain and sale, between the plaintiff as seller, and 
the undisclosed prince tipal of the defendants. 

The only remaining question is, having stated a purchase for a 
third person as principal, i is there evidence on which they them- 
selves can be made liable ? Now neither collateral evidence, nor 
the evidence of a usage of trade, is receivable to prove anything 
which contradicts the terms of a written contract ; but subject to 
this condition both may be received for certain purposes. Here 
the plainuff did not seek by the evidence of usage to contradict 
what the tenor of the note primarily imports, namely, that this was 
a contract which the defendants made as brokers. The evidence, 
indeed, is based on this. But the plaintiff seeks to show that, ac- 
cording to the usage of the trade, and as those concerned in the 
trade understand the words use -d, they imported something more ; 
namely, that if the buying broker did not disclose the name of his 
principal, it might become a contract with him, if the seller pleased. 
The principle on which evidence is admissible is, that the parties 
have not set down on paper the whole of their contract in all its 
terms, but those only which were necessary to be determined in 
the particular case by specific agreement, and which of course 
might vary infinitely, leaving to implication and tacit understand- 
ing all those general and unvarying incidents which an uniform 
usage would annex, and according to which they must in reason 
be understood to contract, unless they expressly exclude them. 
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To fall within the exception, therefore, of repugnancy, the inci- 
dent must be such as, if expressed in the written contract, would 
make it insensible or inconsistent. Brown v. Byrne, 3 Ell. & BI. 
703. [After alluding to several cases; especially Trueman v. 
Loder, 11 Ad. & Ell. 589, in which case is found a dictum ad- 
verse to admissibility of this evidence, the learned judge contin- 
ued:] We may refer to Hodgson v. Davies,2 Camp. 530, not as 
a legal decision opposed to Trueman vy. Loder — for Lord Den- 
man in his judgment in the latter case, showed that it could not 
be supposed to carry with it the weight of Lord Ellenborough’s 
decision — but because both cases, we think, disclose how entirely 
the minds of lawyers are under a different bias from that which, 
in spite of them, will always influence the practice of traders which 
creates the usage of trade. Lawyers desire certainty and would 
have a written contract express all its terms, and desire that no 
parol evidence beyond it should be receivable ; but merchants and 
traders, with a multiplicity of contracts preparing on them, and 
meeting each other daily, desire to write little, and leave unwritten 
what they take for granted in every contract. It is the business 
of courts reasonably to shape these rules of evidence so as to make 
them suitable to the habits of mankind, and such as are not likely 
to exclude the actual facts of the dealings between parties, when 
they are to determine on the controversies which grow out of them. 
The rule to enter a nonsuit must be discharged. 


Davison v. Duncan. 
Libel — Privileged publication — Report of public mecting. 


It is no answer to an action for a libel published in a newspaper, 
that the libellous article is a faithful report of the proceedings at 
a public meeting, and that there was no malice in the publication 
of that report, for the privilege extends only to proceedings in 
courts of justice. 


Coen v. WRIGHT. 
Representation — Agent — Damages. 


A, believing himself to be duly authorized, agreed to let to B, a 
farm belonging to C, on a long lease, and signed the agreement as 
agent of C ; and B entered on the farm, and incurred some expenses 
in its management. C denied the authority, and B brought a bill 
for specific performance against him, and notified A, that the suit 
was brought and would be proceeded with at his expense. The 
bill was afterwards dismissed with costs. 

Held, that A, by undertaking to act and sign as agent, impliedly 
warranted that he had due authority, and that B could recover 
against him the money which he had laid out, and the costs of the 
chancery suit. 
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Martin v. Roe. 


Fixtures — Dilapidations. 


The incumbent of a living, erected in the rectory garden two 
large hothouses, which were not attached to the parsonage house. 
Afier his death his executors removed the wooden frame and glass 
work from the mortar in which it was imbedded in a low brick 
wall, doing no damage further than was necessary in such re- 
moval, 

Held, that the executors had a right to remove so much of the 
structure, and semble, they might have removed the whole. 


Sprve v. Porter. 
Champerty and maintenance. 


An agreement by the plaintiff to furnish the defendant certain 
definite documents and information, tending to show the defend- 
ant’s title to certain property, in consideration that he will pay one 
fifth of whatever property he may receive ; but contemplating no 
suit, does not savor of champerty or maintenance, and is valid. 

But an agreement that in case of a suit being brought, the plain- 
tiff will furnish such evidence as to enable the defendant to re- 
cover the property, for a like proportion of the amount recovered, 
is void. 


Mayor or Dartrmovutn v. Sitty. 


Bond of public officer — Change of duties. 


The bond of the treasurer of a municipal corporation was con- 
ditioned that he should account for all moneys which should come 
to his hands, or under his order or control as treasurer, according 
to the directions of a certain statute, and that he should in every 
other respect act in strict accordance with the same, “and all 
other laws and regulations now or hereafter to be in force 
touching the said office of treasurer, or the person performing or 
liable to perform the duties thereof.” 

Held, that an alteration of the laws by which the office ceased 
to be annual but was held during the pleasure of the corporate 
body, would not discharge the surety ; for the bond contemplated 
a continulng liability, notwithstanding any change which might be 
made in the duties or tenure of the office. 


PEMBERTON v. CHAPMAN. 


Executor — Married woman executriz — Payment before probate. 


A bond fide payment to a married woman executrix, is a good 
payment, although her husband should afterwards dissent upor 
her administering, and probate should be refused her. 
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Governor GaRDNER’S REFUSAL TO rEMOve Jupce Lorinc. We pub- 
lish in full the statement of reasons which his Excellency Governor Gard- 
ner has rendered to the Legislature for refusing their ill-advised request 
for the removal of Judge Loring, in order that we may put on record our 
humble approval of his Excellency’s firmness and good sense, although 
the opinion of our able and eminent attorney-general, and the universal 
assent of the profession, may well render further comment by us unneces- 
sary. We will only add, therefore, that it may well admit of grave doubt, 
whether the Legislature of a State has the right, even as to offices not 
already filled, to annex conditions or qualifications for eligibility not found 
in the Constitution. In the case of Massachusetts, the Bill of Rights 
declares: ‘* That all inhabitants having such qualifications as they shall 
establish by their frame of government. have an equal right to elect officers, 
and to be elected, for public employments.’’ It is not easy to see how 
this right of all the inhabitants can be lawfully abridged as to any office, 
without the express sanction of the Constitution. This point was alluded 
to by Governor Gardner, but was not necessary to his argument, and was 
not dwelt upon. One further remark may be permitted to us. His Excel- 
lency seems to apprehend that the case is not yet ended, but will be made 
to enter into the disputes and combinations of politics. We sincerely 
hope that this is an unfounded fear. We cannot believe that any party 
will be foolish enough to touch the judiciary, whose independence is cher- 
ished by the traditions and affections, as well as by the settled convictions 
of the people of Massachusetts. 


Councit Cuamper. Boston, July 1, 1857. 

To the Hon. President of the Senate :— In compliance with the inten- 
tion expressed in a communication transmitted to the Senate on the last 
day of the session, I proceed to state a few of the more prominent reasons 
for refusing to accede to the request contained in the address of the two 
branches of the Legislature, fur the removal, with the advice and consent 
of the Executive Council, of Edward G. Loring from the office of Judge 
of Probate for the county of Suffolk. 

The reasons assigned in the address for his removal, are as follows : — 

* Ist. Because he consented to sit as United States Slave Commissioner, 
in defiance of the moral sentiment of Massachusetts, as expressed in the 
Legislative Resolves of 1850. 

**2d. Because, now, in defiance of the provisions contained in section 
13, of chapter 489 of the Act of 1855, Edward G. Loring continues to hold 
the office of Judge of Probate, under a Massachusetts commission, and, at 
the same time, to hold, in defiance of law, a commission under the United 
States, which qualifies him to issue warrants and grant certificates, under 
the Acts of Congress, named in the 9th section of chapter 489 of the Acts 
of 1855.” 

I respectfully refer the two branches to my message to the Legislature 
of 1855, to be found in the volume of the Acts and Resolves for 1856, 
commencing at page 325, for the grounds which caused me to deem the 
first reason given to be wholly insufficient to authorize on my part such 
action as is prayed for. 

I have therein, I think, satisfactorily shown that a true interpretation of 
the Constitution, from a comparison of the different clauses of that in- 
strument, from the statement of the address that accompanied it, from 
contemporaneous evidence, and from the uniform practice of the State 
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government, with one exception, and that exception having recorded 
against it the protest of John Quincey Adams, who was then one of its 
Senators, does net authorize the removal of judges by address, unless 
through the providence of God they may become incapacitated to perform 
the duties appertaining to their offices; but that for any alleged crime, or 
infringement of law, they must be impeached according to the clear pro- 
visions of the Constitution ; thereby also preserving inviolate the privilege 
conferred by the 12th article of the Bill of Rights, that “ no subject shall 
be held to answer for any crimes or offence, until the same is fully and 
plainly substantiated and formally described to him; . . . ‘* and 
every subject shall have a right to produce all proofs that may be favor- 
able to him; to meet the witnesses against him face to face, and to be 
fully heard in his defence, by himself, or his counsel, at his election.” 

It was in this view of the case that the suggestion was made by me, 
which has been widely misrepresented and misunderstood, that if the 
Legislature were determined to punish Judge Loring by removing him 
from office, for what no one can justly doubt to have been an honest and 
conscientious act on his part, they should at least do it in such a manner 
as ‘‘that no precedent shall be established pregnant with evil to those 
who may come after him, and so that punishment shall follow only a plain 
violation of law. Such a course is open to the legislature to adopt. In 
both branches an attempt was made to render the holding of the office of 
Judge of Probate, incompatible with that of the commissionership under 
which Judge Loring’s action was deemed obnoxious and objectional.”’ 

This language is now quoted by a large part of these petitioners, as if 
there was in it the slightest commitment on my part, to his removal by 
me, upon an address of the two branches of the Legislature, for disobeying 
the provisions of such an enactment as is referred to. I had supposed all 
the intelligent citizens of Massachusetts were too well informed to need to 
be told that the removal of a judge for an infringement of the statute law 
of the Commonwealth, could only be effected constitutionally and legally 
by an impeachment by the House of Representatives, and a solemn trial by 
the Senate. 

A few days after my previous refusal to remove Judge Loring, the 
‘** Personal Liberty Bill ’’ was passed, one of the provisions of which fur- 
nishes the second and last reason given for now requesting his removal. 
Tt must be remembered that this bill did not receive my signature, but be- 
came a law by the requisite majority in both branches of the Legislature, 
notwithstanding the executive veto. The passage of this act and its con- 
tinuance upon our statute book, containing, as it does, provisions clearly 
repugnant to the Constitutions, both of the United States and of Massa- 
chusetts, has brought discredit upon our Commonwealth, and is deeply 
deplored by all law-abiding and right-thinking men. 

Still it exists, and to its provisions such as they are, we must turn, to 
consider the duty devolved upon the chief magistrate of the State by an 
address to him of the Legislature with reference to these provisions. 

Having distinetly asserted, as my deliberate judgment, and, as I believe, 
clearly demonstrated, that the Constitution of Massachusetts authorizes 
the removal of her judicial officers, upon address, only for disqualification, 
mental or physical, caused by the interposition of Providence, I can safely 
rest my refusal to accede to the removal of Judge Loring upon that 
ground, If such removal is to be effected, let it be done in the only con- 
stitutional manner known to our organic Jaw — by impeachment. 

Judge Loring is here charged with an official misdemeanor, because he 
retains his office of Judge of Probate ‘* in defiance of the provisions ”’ of 
the Personal Liberty Bill, while at the same time holding a commission, 
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and acting, as an United States Commissioner. The language of Jolin 
Quincy Adams is peculiarly applicable to this very case, in his protest, 
still existing on the journal of the Senate, under date of March 4, 1503. 
He protests against an address to the governor for a judicial removal — 
‘* First, because the grounds alleged in the said address for the removal 
are for official misdemeanors ; and the subscriber conceives it to be the in- 
tention of the Constitution that no judicial officer should be removed from 
office by the mode of an address of the two houses, on the ground of 
offences for the trial of which the Constitution has expressly provided the 
mode of impeachment.”’ 

But assuming for a moment that the provisions of the Constitution were 
very different from what they are, and did contemplate the removal of 
judicial officers by the executive, upon an address of the two houses, for 
such reasons as are here given, and upon this unwarranted assumption, let 
us consider the character and nature of the reason under consideration 
assigned in the address for the removal of Judge Loriog. 

Eighteen years ago, Judge Loring was appointed a Commissioner of the 
United States Circuit Court, for the District of Massachusetts. Ten 
years ago, while holding said commission, he was appointed Judge of 
Probate for the County of Suffolk, and he has ever since held both offices. 
Two years ago, the Jaw referred to in the address was passed, substan- 
tially declaring that any person who should continue to hold both of said, 
or two similar offices, for ten days thereafter, should ‘* be deemed to have 
violated good behavior, to have given reason for loss of public confi- 
dence, and have furnished sufficient ground either for impeachment or for 
removal by address.”’ 

We here find an attempt made by a mere statutory enactment to over- 
ride the provisions of the Constitution, an attempt clearly and unquestion- 
ably futile and inoperative. ‘lhe Constitution fixes the tenure of judicial 
office ; this law attempts to enact a different tenure. ‘The Constitution 
contemplates the impeachment and trial of judges for crimes and misde- 
meanors, and their removal by address for mental or physical disability ; 
this law attempts to declare that both these methods may be adopted in- 
discriminately for a constructive crime of its own creation. In the words 
of the Hon. Attorney-General, in his opinion accompanying my message 
returning this bill without my approval, ‘‘ It attempts to construe and 
declare the true intent and meaning of the provision of the Constitution, 
which subjects judicial officers to removal by the Executive, upon address 
by both branches of the Legislature . . . which is beyond the consti- 
tutional competency of the Legislature, under the provisions of the Consti- 
tution of the Commonwealth.” 

Again, the provision of the Personal Liberty Bill partakes of the 
character of an ex post facto law, inasmuch as it practically ordained if 
Judge Loring, in consequence of his participating in the rendition of 
Anthony Burns, continued to hold for ten days thereafter the office of 
United States Commissioner, which he had then held sixteen years, as 
well as the office of Judge of Probate, which he had held eight years, he 
should be deemed, by so doing, to furnish sufficient ground for impeach- 
ment. Whether such a statute could be constitutionally enacted in reter- 
ence to any future appointments to judicial office, we are not called upon 
to inquire, but whether such provisions are censtitutional so far as they 
refer to incumbents in office, at the time of their passage, is best and most 
conclusively answered by the annexed extract from the Constitution itself; 
‘* Laws made to punish for actions done, before the existence of such 
laws, and which have not been declared crimes by preceding laws, are 
unjust, oppressive, and inconsistent with the fundamental priuciples of a 
free government.”’ 
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But there are graver objections to the constitutionality of the course of 
action demanded of me, which commend themselves to the careful con- 
sideration of every reflecting citizen. The power of removal from judicial 
office by address, intending to cover those cases where, from mental and 
physical incapacity, a removal is imperatively required by the public good, 
is an arbitrary power, rarely permitted under our theory of government, 
and, when from necessity granted, is hedged round with every available 
safeguard, as it should be, against oppressive or inconsiderate use. If 
there is any one sentiment more earnestly inculeated in our Constitution 
than others of its great truths, it is ** that it is essential to the preservation 
of the rights of every individual, his life, liberty, property and character, 
that there be an impartial interpretation of the laws aud administration of 
justice ;’’ “that it is the right of every citizen to be tried by judges as 
free, impartial and independent as the lot of humanity will admuit,”’ to 
which end it provides that judges shall hold their offices during good be- 
havior, and specifies that certain of them shall have ‘* permanent and 
honorable salaries.’’ But, as a judge cannot be impeached for lunacy, 
nor tried for the loss of reason, this arbitrary and despotic power of re- 
moval by address, antagonistical to our whole theory of government, and 
to be used only in cases of absolute emergency, was granted, but guarded, 
as before stated, by every possible precaution against misuse. It requires 
the concurrent action of four departments of government, — the House, 
the Senate, the Executive and the Council,— whose separate and inde- 
pendent acquiescence is necessary to accomplish a removal. It is dis- 
cretionary with each, and it is made so by the Constitution itself. 

But here we find a statute law, passed by the concurrent action of only 
two of these four departments of the government, which assumes to declare 
that certain acts ** shal] be deemed ”’ ‘sufficient ground ”’ ** for removal 
by address.’’ An attempt is thus made to nullify the whole theory of the 
Constitution, regarding judicial removals, by authorizing two departments 
of the government to usurp powers conferred by the Consutution only 
upon the concurrent action of four, and also by imposing as a duty upon 
the Executive, that which, by the Constitution, is a power to be exercised 
at his discretion. 

Again, the act upon which the second reason for Judge Loring’s re- 
moval is based, conflicts directly with the constitutional tenure of judicial 
office. ‘The Constitution of Massachusetts fixes the life tenure for judges, 
subject only to the condition of good behavior, but a reason founded in a 
provision of an act of 1855, reaches a source no higher than the Legisla- 
ture itself. Can the Legislature override the Constitution? If the Leg- 
islature of 1857 can address Judge Loring out of office in consequence of 
an act of the Legislature of 1855, can it not in consequence of an act it 
may itself enact? Ifso, the whole judiciary of Massachusetts, contrary to 
the belief of three quarters of a century, instead of being a fixed and per- 
manent body of officers, is subject to the legislation of a mere majority, 
and can be removed whenever party prejudice shall demand, or party 
policy may dictate. 

The candid and intelligent portion of the community will hardly with- 
hold a deserved rebuke to the minority of the committee, for making the 
following assertion :—‘* The governor has also admitted its [the Personal 
Liberty Bill] constitutionality, by acting under it in the appointment of 
commissioners.”” Their next paragraph is as follows: —‘* The courts, 
too, have acted under its provisions, and thus have given their sanction to 
the constitutionality of such of the provisions, at least, as they have acted 
under.’’ Had the minority of the committee inserted the same qualifica- 
tion regarding the ** governor ’’ as they have respecting the ‘* courts,’’ 
they would have told the truth. ‘Ihe section under which commissioners 
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are appointed has no reference whatever to the objectionable and uncon- 
stitutional provisions of the act, and the cause which demands for its sud- 
port so unauthorized a2 statement as this, must give rise to doubis as to its 
own soundness or to the discretion of its defenders. 

Instead of ‘ admitting its constitutionality,”’ I vetoed it because it was 
unconstitutional. I recommended its repeal in my annual message to the 
Legislature of 1856, because it was unconstitutional, and 1 now base my 
declining to remove Judge Loring on any reason drawn from its provisions, 
upon its unconstitutionality. 

I regret that this question has assumed a party aspect, instead of being 
considered as a matter immediately affecting the permanency of our judici- 
ary, and the rights and interests of the people of our Commonwealth. Yet 
the actions of partly leaders, the unmistakable speeches of partisan 
orators, and the tone of a portion of the political press, conclusively indi- 
cate that the question is now to be taken from the halls of legislation and 
from executive action to be adjudicated by the votes of our citizens at the 
ensuing State election. 

With unwavering faith that the conservative and intelligent verdict of 
my fellow-citizens will sustain my views of public duty, will preserve 
that system of judicial independence upon which rests the safety aud hap- 
piness of all our people, and those momentous constitutional truths which 
are alike the rich legacy of our father’s wisdom, and the underlying 
foundation of our system of self-government, | reiterate my conclusion, 
that my sense of duty to the State, and my oath of fealty to its Coustitu- 
tion, preclude my assenting to the Address for Judge Loring’s reimoval. 

Henry J. Gaxpner. 


Tue Case or Drep Scorr. — In the pamphlet edition of the ‘* review ” 
of this case, the authors added the following eppendix, which we publish 
in order to render the article complete for our regular subscribers. 

** Since that part of the foregoing review which relates to the citizen- 
ship of free negroes was printed, our attention has been directed to the 
case of the seamen taken out of the American frigate Chesapeake, by the 
British ship of war Leopard, in 1807, which was the beginning of the 
difficulty between the United States and Great Britain, that ultimately led 
to the war of 1812. The Committee of the House of Representatives, to 
whom the subject was referred, reported to the house * that it has been 
incontestably proven, as the accompanying printed document No. 8 will 
show, that’ three of the men taken (naming them) ‘are citizens of the 
United States.’ By the document referred to, it appears that two of these 
three men were colored, one of them the child of a female slave. See 
Report of the Committee, pp. 31, 36, 43, 44, 49. President Jefferson, in 
his proclamation interdicting our harbors and waters to British armed ves- 
sels, issued immediately after the outrage, said: ‘ ‘That no circumstance 
might be wanting to mark its character, it had been previously ascertained 
that the seamen demanded were native citizens of the United States.’ p.6. 
This proclamation was countersigned by Mr. Madison, then Secretary of 
State. Mr. Madison, in his letter to Mr. Monroe, then the Minister of 
the United States at London, instructing him to demand reparation of the 
British government, dwells upon the fact that the men were citizens of the 
United States; and Mr. Monroe, in his formal demand upon the British 
government, said: ‘T have the honor to transmit you documents which 
will, I presume, satisfy you that they were American citizens.’ Corres- 
pondence between Mr. Madison, Mr. Monroe, and Mr. Canning, on the 
subject of the attack on the Chesapeake, pp. 6, 10,27. All the above 
references are to the public documents printed by order of the House of 
Representatives, at the first session of the tenth Congress. It thus appears, 





oh 
a* 
Hf 
hy 


Al, GO Me ioet. x 








23 Intelligence and Miscellany. 


not only that three of the first five presidents of the United States, two of 
them men who had taken as great part as any in framing our national 
aed and system of government, spoke of colored men as citizens of the 

Jnited States; but that the government made the defence of their rights 
as citizens, a cause for putting the nation ina hostile attitude towards a 
foreign power. 

We may also well allude in this connection to the proclamation issued 
by General Jackson, dated Mobile, September 21, 1815, addressed ‘ to the 
free colored inhabitants of Louisiana,’ — in which he says: * Through a 
mistaken policy, you have heretofore been deprived of a participation in 
the glorious struggle for national rights in which our country is engaged. 
This no longer shall exist. As sons of freedom, you are now called upon 
to defend our mest inestimable blessing. As Americans, your country 
looks with confidence to her adopted children for a valorous support, as a 
faithful return for the advantages enjoyed under her mild and equitable 
government. On enrolling yourselves in companies, the major-general 
commanding will select officers for your government, from your white 
feilow citizens. Your non-commissioned officers will be appointed from 
among yourselves.’’ 

We have also been shown, since our June number was issued, two very 
able and elaborate articles from the Louisville Journal, signed ** A Ken- 
tucky Lawyer,”’ and written, if we are correctly informed, by a gentleman 
of the highest eminence in the profession, which discuss the case very 
fully and freely on its legal merits. We subjoi some extracts from 
these articles, which coincide remarkably with the opinions expressed 
in the ** review,’’ a coincidence the more gratifying, that they were not 
seen by us until after, although written before, our article was published. 

‘* There is still another legal reason why these judges should have 
furborne to express any opinion on the constitutionality of the Missouri com- 
promise. They decide, or rather say, that the voluntary sojourn of the 
master with his slave, in Illinois, under the influence of its constitution, 
did not emancipate the slave. ‘They say it is the law of Missouri and not 
that of Lilinois which determines his condition, and that by the law of 
Missouri he is still a slave. ‘The same rule applies and of course deter- 
mines the effect of their like sojourn in Kansas ‘Territory under the in- 
fluence of the act of Congress, even if it be constitutional. As Congress 
could no more legislxte for Missouri on this subject than could the people 
of Illinois, the law of Missouri will respect the one no more than the other. 
‘There was no need therefore to go beyond that point. Everything was 
decided which was necessary to a final decision of the case on its merits, 
even if there had been any right to look into the merits at all. That 
point decided against him, the right of the slave to freedom was gone for- 
ever. There was no need then, in any aspect of the case, for one word 
being said about the constitutionality of the Missouri compromise.”’ 

After discussing the general power of Congress over the ‘Territories, 
the writer proceeds to consider the objections raised to its exercise in 
respect to the prohibition of slavery. 

** The only prohibition having even the semblance of any bearing on the 
subject is that which says —‘ no person shall be deprived of life, liberty, 
or property, without due process of Jaw; nor shall private property be 
taken for public use, without just compensation.’ As it does not deprive 
aman of his property to prevent him from earrying it into a particular 
Territory, the supposed prohibition must rest upon the latter clause alone. 
The Constitution does not prohibit all legislation which might impair in- 
directly the value of private property, but barely says it ‘ shall not be 
taken for public use without just compensation.” Had not the court inti- 
mated the contrary, it would strike every one as perfectiy ridiculous to 
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contend that preventing the carrying of a particular species of property 
into a ‘Territory was taking it for public use. If the owner obey the law- 
ful prohibition of the government and forbears to take the property into 
the Territory, the law does not touch his right in the remotest degree. 
But, if he chooses to violate the prohibition, he cannot complain that for- 
feiture of his right is a penalty attached to his disobedience and violation 
of the law, any more than the smuggler who has his property confiscated 
fer an attempted evasion of the payment of duties. The consequent eman- 
cipation of the slave for the illegal act of his owner, is in no sense a taking 
of the slave for public use, but is merely a mode of inflicting a penalty 
upon the master, from which the publie derives no benefit, within the 
meaning of the constitution. 

‘** This subject received deliberate investigation upon principle many 
years ago, from the Court of Appeals of Kentucky, in the case of Jarman 
v. Patterson, 7 Mon. 644 The attempt there was, under a similar clause 
in the Constitution of Kentucky, to prove the invalidity of a statute direct- 
ing any slave found working for himself with the permission of his master 
to be hired out for the public use. The court said: ‘It is true one of the 
objects avowed by the constitution for its own adoption is to secure the 
enjoyment of property. It is also true that a citizen cannot be deprived of 
his property unless by the judgment of his peers or the law of the land. 
But it is equally true that considerable latitude is left to the Legislature in 
controlling property for public purposes and to avoid public injuries. It 
is also true that compensation to the owner is required by the Constitution 
before his property can be applied to public use, but still there is a con- 
siderable scope of power uncontrolled by this provision, within which the 
Legislature may regulate the tenure and control the use of property, and 
such power is necessary in al] well regulated governments.’ ”’ 

** The court says, that the bill of rights in the Constitution manifests the 
general intent to protect property as well as personal rights from arbitrary 
legislation. But conceding that it does, that will not at all tend to prove 
that prohibiting slavery in a territory where there are no slaves is an arbi- 
trary infringement of the right of property. There can be no infringement 
of a right that does not exist. 

‘* The court says, that ‘the Constitution gives Congress no greater 
power over slaves than over any other description of property.’ This is 
true ; but it is equally true, that it restrains the legislative power of Con- 
gress in the territories over slave property no more than its power over 
any other property. It isan incident to all plenary legislative power to 
define what shall and what shall not be the subject of property. The pro- 
hibiting the importation of certain descriptions of property is another of 
those incidents. ‘The power of Congress to prohibit the importation of 
horses or cattle into a territory is clearly a part of the supreme power over 
the territory. So, also, as to any other description of property, unless 
slave property be an exception. Why should it be such an exception? 
It is not pretended that the Constitution makes it so. If not, then that, 
like all other property, is left to the discretion of Congress to be prohibited 
or not, as Congress may choose. Under the power to regulate commerce 
with foreign nations and the Indian tribes, Congress has, as incident 
thereto, exercised the power to prohibit the importation of slaves and the 
carrying of whiskey into the Indian country. As incident to the power of 
exclusive legislation over the District of Columbia, it has prohibited the 
importation of slaves into the District as merchandise. These exercises 
of power have never been questioned, Yet it is impossible to draw a dis- 
tinction between these powers and the exclusive power of legislation over 
the territories, as to their bearing on this subject. If the exclusive power 
over foreign commerce carries with it the power to probit the importation 
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of slaves, surely the exclusive legislative power over a territory must 
carry with it the power to prohibit the importation of slaves into the terri- 
tory. The act under consideration is but one mode of declaring and 
enforcing the prohibition.”’ 

‘** Even Mr. Calhoun conceded ‘that the alleged unconstitutionality of 
the tariff could not be judicially got at, because the motive of protection 
was not emblazoned in plain language upon the face of the act, and the 
cvurts could not go behind it to get at the partiality in the motives of its 
makers or the partiality manifested in its sectional operation. If he had 
been more of a practical lawyer he would have known that what he desired 
would not have aided him in the least. It is an entirely new notion in 
jurisprudence to attempt to test the existence or non-existence of a discre- 
tionary legislative power by prying either into the motive of the Legisla- 
ture or the practical effect of any particular law. These are things with 
which the judiciary have nothing to do. They are confided by the people 
to the legislative department exclusively. For abuse of such discretion, 
legislators are responsible to the people alone. The judiciary holds no 
such arbitrary revisory discretion over them, and God forbid that it ever 
should. It would make the judiciary, instead of the people, the real 
ultimate sovereigns of the nation.’’ 

‘**As to the treaty of cession with France, it has and can have nothing 
at all todo with the subject. A treaty can never give judicial control 
over the legislative power of Congress. A treaty is a part of the law of 
the land only so Jong as it remains in force ; that is, only so long as Con- 
gress permits it to remain in force. The power to abrogate it, in whole 
or in part, is an indispensable attribute of the national sovereignty, repre- 
sented by the legislative power of Congress. For its infraction the gov- 
ernment is responsible to the foreign State with which it was made, but 
not at all to the judiciary. If an act of Congress violates it, this pro tanto 
abrogates the treaty, which to that extent ceases to be a part of the law of 
the land, and the judiciary have no say in the matter. If there was any 
vested individual right secured by the treaty, and which by any possibility 
could be effected by this act of Congress, it must be that of one who was 
a colonial inhabitant of Louisiana at the time of the treaty, in reference to 
a slave then held, or the descendant of such slave. Neither of these con- 
ditions is fulfilled by the owner or the slave in this case, and therefore no 
question under the treaty could arise out of the case. It is needless, there- 
fore, to prove, as could easily be done, that the clause of the treaty relied 
on is not susceptible of a construction which would even tend to control 
the equitable discretion, much less the power, of Congress over the subject. 


Me. Soticrror-Generat Keatinc. — The newly appointed solicitor- 
general, Mr. Keating, is an example of the rapid success which is some- 
umes achieved at the bar. The learned gentleman is the son of a general 
in the army, and we believe began life himself as a soldier. He abandoned 
the military profession for the law, and seven or eight years ago was 
working hard for a position at some of the quarter sessions on the Oxford 
circuit. The elevation of Serjeant Talfourd to the bench, and the deaths 
of Godson, Allen and Valentine Lee, created a great vacuum in the bar of 
that circuit, and Mr. Keating, among other back-bench men, has profited 
by it. He is, we believe, the first Irishman who has attained his present 
high office. Mr. Keating is M. P. for Reading, apropos of which the 
following :— 

Some lawyers get on as we see every day 

By intrigue, or their wits, or their breeding ; 

But Keating gets on the legitimate way, 

By constant hard study and Reading. — English paper. 


F ig 
3 


ae 


ma = 
POE mT RT tine AMR ROR  % 


a 


aes 


moe 
ms 














Notices of New Publications. 239 


Too Kinp sy Hatr.— When District-Attorney Hall, of New York, 
fourd out that the notorious Mrs. Burdell-Cunningham was said to be 
desirous to manufacture an heir for the Burdell estate, he vrdered her 
immediate confinement. 


Tue Temperance Rerorm. — Young Mr. Jones in a recent addrsss to 
the jury, characterized the Temperance Reform in New England as a 
great ciderial revolution. 


Notices of New Wublications. 


A Treatise on THE Construction or THE Stature or Fravps, [29 Car. 
Il. ch. 23.] as in force in England and the United States, with an Appen- 
dix, containing the existing Muglish and American Statutes. By Caus- 
TEN Browne, Esq., Counsellor at Law. Boston: Little, Brown, & 
Company. 1857. pp. 556. 

This a very carefully prepared treatise upon a subject hitherto without 
a suitable text book. It does not profess to discuss all the matters con- 
tained in the various sections of this comprehensive Statute, but is confined 
to an examination of those sections whicl relate to the creation and trans- 
fer of estates in law, to declarations of trust, and to contracts. Mr. 
Browne divides his book into three parts, with titles corresponding to 
the three heads we have just named, and of these his third division is 
far the most extensive, occupying more than three fourths of the entire 
voulme. 

The only previous work with a similar title is that of Mr. Roberts, first 
published in England more than fifty years ago, now quite out of date ; 
and which differs essentially in its plan and purpose, and in the range of 
its subjects, from the work before us, — the topies which form the bulk of 
this volume, occupying less than a fourth of that, — so that until the pub- 
lication of the present treatise, there has been no book in which the general 
scope and purpose of the statute of frauds, in relation to contracts has 
been thoroughly considered. The cases upon the various points involved in 
this examination are carefully collected and arranged; and the general 
rules and principles to be deduced from them well and clearly stated. 

The author’s work has been thoroughly done. The general plan of the 
book is simple, natural, and excellent. The cases are stated with care and 
accuracy, and wherever they are capable of being reduced to a rule, or used 
to illustrate a principle, this is done. But when a case cannot by possi- 
bility be reconciled to any rule, the case and the difficulty are fairly stated. 
In the few instances where the author feels compelled to differ from cases 
or courts of authority, he does so decidedly, but respectfully, and gives 
his reasons modestly, clearly, and briefly. The whole book bears evi- 
dence of an earnest purpose, faithfully pursued, and of great diligence, 
perseverance and research. It is said that no case has been cited in its 
pages which has not been carefully examined by the learned author, and 
this insures very great accuracy in a matter of the first importance in a 
work intended for the use of practising lawyers. 

This is Mr. Browne’s first venture as an author. We congratulate him 
on the excellent manner in which he has performed his work, and cor- 
dially commend his book to the members of the profession for whose use 
it is designed. 
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Kusolvents in HAlassachusetts. 











— itof Name of Judge. 


Proceedings. 











Name of Insolvent, Residence. 
Anderson, Silas Malden, 
Atkios, Charles H. (a) | Boston, 


Babbitt, Nathl. M. Somerset, 
Barker, Thomas Topley (e) | Chelsea, 
Bellows, Wim. M. |Charlestown, 
Bircumshaw. Jona. (e) | Lenton, England, 


Booth, J. J. (c) Boston, 
Brown, James |Lynn, 
Bryant, Nahum PF, Barre, 
Bundy, George H. Boston, 
Case, Thomas C, New Bedford, 
Chandler, Joha G Boston, 

the Martin 
Chapman, al (d) |Boston, 
Chipman, John | Marlboro’, 
Clapp, Harvey | Walpole, 


Clarke, Andrew | Haverhill, 
Comins, ‘Thomas B. 


Crosby, Ephraim (g) [Lowel 


“ George 
Crowell, Multord Dennis, 
Davis, Samuel 8, ff) West Cambridge, 
Delany, Julia A. | Boston, 


| Worcester, 

Webster, 
|Ashburnham, 
| Lakeville, 


Dollen, Johu M. 
Eddy, Reuben T. 
Ellis, Obed 
Fletcher, Solomon J 


Garfield, George W. | Weaton, 
jibbs, Charles 

Orlando r.} (>) Blandford, 
Ilamilton, James |Tollaod, 
Ingraham, James M. (h) Ashburnham, 
Kimball, Augustus H, Boston, 
King, George T Worcester, 
McGill, Robert Boston, 
Miller, Asa Abington, 
Moore, Edward P (a) Boston, 
Moore, Lewis Millbury, 
Morgan, Enos Boston, 


Morse, Windsor West Boylston, 


Moulton, Stephen Somerville, 
Nowlan, Wim. E. Boston, 
Noyes, Serrel B. Newburyport, 
Oliver, Benjamin F, Boston, 

Page, Alvin R. Boston, 
Parmenter, Warren Seuthboro’, 
Pickering, Wm. Salem, 
Pomeroy, Luther Worthington, 
Pond, Joseph P. Salem, 
Roberts, Henry B. (f) Boston, 


Scattergooed, Peter (e) 


Slocomb, Rufus H, Cambridge, 
Thing, Samuel B. Boston, 
Thwaites, Wm. G, Boston, 
Tripp, Gideon H. Harwich, 
Urann, Frederic W. Canton, 
Van Derhule, Jesse (c) Boston, 


Wales, Varanes and John ()| Lynn, 
Whitmore, Alfred (A) Ashburnham, 
Whitney, Daniel } Ui) e 


“6 Luther P. 
Woodis, Eliakim C. Oakham, 














- June 26, 1257.|L J. Fletcher. 
“ 3, 














Stapleford, England, 

















C, W. Storey. 
* 6 Joshua C, Stone. 
* \C, W. Storey. 
June 18, L. J. Fletcher. 
. \C, W. Storey. 
June 2, C,. W. Storey. 
* Henry B. Fernald. 
« w, Alexander H. Bullock. 
“* 2, C. W. Storey. 
. ¢€ Joshua C. Stone. 
= 2 C. W. Storey. 
= & C. W. Storey. 
om L. J. Fletcher. 
“« 13, Francis Hilliard. 
18, Henry B. Fernald. 
“ 23, L. J. Fletcher. 
May ll, Simeon N. Small. 
June 2, C,. W. Storey. 
. ~«@ C. W. Storey. 
s¢ 20, Alexander H. Bullock. 
~ I. Alexander H. Bullock. 
> Alexander H. Bullock. 
. ¢ David Perkins. 
= L. J. Fletcher. 
“16, John M. Stebbins. 
ec 29, John M. Stebbins. 
- Alexander H. Bullock. 
ss 690, C. W. Storey. 
oe WH, r lexander H. Bullock 
“* 33, iC. W. Storey. 
“« 9, | David Perkins. 
aa..” \C. W Storey. 
= | Alexander H. Bullock. 
“ 18, iC. W, Storey. 
se i, |Alexander H. Bullock. 
= ©. W. Storey. 
“ec 26, iC. W. Storey. 
= §, |Henry B. Fernald. 
“ @, iC. W. Storey. 
“« 4 \C. W. Storey. 
. 4 {Alexander i Bullock. 
29, ‘Henry B. Fernald. 
“« 1, Horace J. Hodges. 
“ =, Henry B. Ferna:d. 
= & iC. W. Storey. 
* IC. W. Storey. 
June 1, L. J. Fletcher. 
“ 6, iC. W. Storey. 
e-%, C, W. Storey. 
May 9, jSimeon N. Small. 
June 13, |Francis Hilliard, 
“ " iC. W. Storey. 
oe |, Henry B. Fernald. 
“« il, Alexander H. Bullock. 
ss 20 L J. Fletcher. 
“ 20, | Alexander H. Bullock. 








a 


(a) Moore & Atkins. 

(c) J. D. Van Derhuie, & Co. 
(e) T. T. Barker & Co, 

(g) Crosby & Comins. 

(¢) Varanes & John Wales, 


(+) Gibbs & Brother. 

(d) Chapman Brothers. 

(f) Roberts & Davis. 

(A) Ingraham & Whitmore. 
(j) L. P. & D, Whitney. 


* Filed also in April, 1857. 





